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Abstract Disturbances that turn into riots are very diverse. This can happen when farmers block highways during
a protest or when residents protest at the Seimas against the Government's austerity policy and tax reform, or
when they protest against the Government's restrictions for people who do not have immunity to the coronavirus
and who do not get tested, as well as when football fans express their dissatisfaction with the result of the match.
Why are these events considered riots and not public order violations? How do riot crimes differ from other public
disorder crimes? What are the characteristics of riot crime investigation? What are the challenges faced by the
officers investigating these crimes? The answers to these questions are discussed in the article. Scientific
literature, legal acts, and court practice were analysed to achieve the aim. To identify the problems arising in
handling riot cases, police officers were interviewed. The analysis shows that the definitions of the riot and the
grave violation of public order, established in Article 283 of the Criminal Code of Lithuania, is not clear and
leaves the court with wide discretion on how to interpret the content. The Criminal Code should provide definitions
of “public order, " “gathering of people*, and “grave violation of public order.* The law should establish that
for determining a riot, it does not matter where the riot takes place - in a public or private place. In the “gathering
of people* the focus should be on the number of active violators of public order instead of the total number of
people present at the riot scene. Police officers lack knowledge about the effects of riots and need riot recognition
and qualification training. In practice, police officers face some challenges in identifying riot organisers,
instigators and active participants.

Keywords: riot, public order, public violence

Introduction

Since ancient times, the order in society has been maintained by customs and traditions
passed down from generation to generation. With the development and formation of social
relations and communities, public order began to be regulated by legal norms to ensure public
safety and the state’s existence. Only by providing public order the safety of individuals in
public places is guaranteed.*

One of the prerequisites for the state’s existence is establishing order and its maintenance
by legal norms. Of course, in modern democratic states, every person has the right to their
beliefs and to express them publicly. However, this right is not absolute. The exercise of this
right cannot violate the public order established by the state and the rights of other persons in
society. Convention for the Protection of Human Rights and Fundamental Freedoms states that
the exercise of these freedoms <...> may be subject to such formalities, conditions, restrictions
or penalties as are prescribed by law and are necessary for a democratic society, in the interests

! Edita Gruodyté, ,,Takoskyra tarp administracinio teisés paZeidimo ir nusikalstamos veikos vieSosios
tvarkos sektoriuje* Jurisprudencija Mokslo darbai 2007 8(98): 90.
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of natizonal security, territorial integrity or public safety, for the prevention of disorder or
crime.

Articles 25 and 26 of the Constitution of the Republic of Lithuania also state that the
freedom to express beliefs, receive and disseminate information may be limited by law if it is
necessary to protect human health, honour and dignity, private life, morality, or defend the
constitutional order.®

Chapter XL (40) of the Criminal Code of the Republic of Lithuania (hereinafter - Criminal
Code) specifies crimes and misdemeanours against public order, among which riots are
considered the most severe crimes.* This crime is punishable by up to 6 years in prison, and if
a weapon is used or the criminal resists police officers, a 10-year prison sentence can be
imposed. Persons from the age of sixteen are punished for this crime.® In the Public Security
Service Law, riots are classified as special situations, during which public security service
officers can use not only physical force but also special riot control machines or even firearms
to control the situation.®

Disturbances that turn into riots are very diverse. This can happen when farmers block
highways and stop traffic, demanding that the government take measures to eliminate
difficulties in the agricultural sector, increase wholesale purchase prices of various farm
products and increase subsidies (2003),” or when residents try to break into the Seimas in protest
against the Government austerity policy and tax reform, the economic crisis and the closure of
the Ignalina nuclear power plant (2009),2 or when residents express violent protest against the
Government's restrictions for people who have not been vaccinated and do not have immunity
to the coronavirus (2021),° as well as when football fans express their dissatisfaction with the
result of the match (2011).1°

Considering the diversity of events, it becomes essential to answer the following
questions: Why are these events considered riots and not public order violations? How do riot
crimes differ from other public disorder crimes? What are the characteristics of the riot crime
investigation? Aren't the officers investigating the riots having trouble dealing with these
crimes?

To answer these questions, the research aims to determine the characteristics of riots as a
criminal offence and identify qualification problems. Accordingly, the objectives are: to reveal

2 “Convention for the Protection of Human Rights and Fundamental Freedoms,” opened for signature November
4, 1950, European Treaty Series no. 5, https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005,
Article 10 (2).

3 Lietuvos Respublikos Konstitucija, adopted by the citizens of the Republic of Lithuania in a referendum on
October 25, 1992, last amendment No X1V-1030, April 21, 2022, TAR, https://www.e-tar .It/portal/ It/legal Act/
TAR.47BB952431DA/asr.

4 Seimas of the Republic of Lithuania, Lietuvos Respublikos baudziamasis kodeksas, approved by Lietuvos
Respublikos baudziamojo kodekso patvirtinimo ir jsigaliojimo jstatymas, No VIII-1968, September 26, 2000, last
amendment No XI1V-1925, April 27,2023, TAR, https://www.e-tar.It/portal/lt/legal Act/ TAR.2B866DFF7D43/asr,
Article 283.

S Lietuvos Respublikos baudziamasis kodeksas, Articles 283 and 13 (1).

® Seimas of the Republic of Lithuania, Lietuvos Respublikos Viesojo saugumo tarnybos jstatymas, No X-813,
September 19, 2006, last amendment No X1V-1207, June 28, 2022, TAR, https://www.e-tar.It/portal/It/legal Act/
TAR.2E8452AA51C0, Articles 2(2), 13, and 14.

7 Supreme Court of Lithuania, Criminal case No 2K-7-393/2005, Ruling, October 4, 2005, Infolex.lt, https://www-
infolex-It.skaitykla.mruni.eu/tp/58917

8 Vilnius Regional Court, Criminal case No 1A-152-303-2012, Judgment, April 5, 2012, eteismai,
https://eteismai.lt/byla/259422086628826/1A-152-303-2012.

® Riausés Prie Seimo,* Irytas.tv, accessed April 15, 2023, https://tv.Irytas.It/zyme/riauses-prie-seimo,

10 Kaune desimtys futbolo sirgaliy sulaikyti, aStuoni — suzeisti,* Alfa.lt, accessed April 15, 2023,
https://www.alfa.lt/straipsnis/10875172/kaune-desimtys-futbolo-sirgaliu-sulaikyti-astuoni-suzeisti/
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the concepts of the riot and public order in the context of the riot, to analyse qualification
elements of the riot crimes and identify problems officers face in investigating riot cases.

Scientific literature, legal acts, and court practice were analysed to achieve the aim. To
identify the problems arising in handling riot cases, police officers were interviewed. The
officers were asked to answer the questionnaire questions online. The interview was conducted
in March-April 2023.

The answers were provided by eight officers of the specialised police department who
investigated riot cases, seven police training officers, and 48 police officers who can be called
upon to take quelling or evidence-gathering actions in the event of a riot.

59.7 per cent of the survey participants were men, and 40.3 per cent were women. Fifty
per cent of the officers who participated in the survey have master's or bachelor's degrees in
law, whereas 21 per cent have higher non-university education in law. 77.4 per cent of officers
have work experience of 6 or more years, while 22.6 per cent have work experience of up to 6
years.

The paper presents the results of the analysis of scientific literature, legal acts and court
practice, as well as the results of the survey.

The Concept of the Riot

In the Lithuanian dictionary, a riot is a mass dissatisfaction or protest about something.
The Oxford Dictionary explains the riot as a situation in which a group of people behaves
violently in a public place, often as a protest.*? Analysing Article 283 of the Criminal Code of
the Republic of Lithuania allows us to identify a straightforward definition of a riot.!® The Riot
is a grave violation of public order by a gathering of people. Article 283 also contains several
examples considered a grave violation of public order. These actions are public violence and
the destruction of property.

Such a definition leaves the court with broad discretion to interpret the content of the
terms used in Article 283. The court specifies the scope of this article in its practice. The Vilnius
District Court defined Riot as public disobedience, manifested by spontaneous physical
violence, vandalism — the destruction of public and private property, and other grave violations
of public order, accompanied by resistance to police officers and other persons performing
public administration functions. Riots are characterised by crowd-induced chaos, manifesting
in violence, destruction of property, and other grave violations of public order'*. Kaunas District
Court provided a more straightforward definition. According to the court, Riots are situations
where a group of people deliberately violate public order, commit public violence, and destroy
property.t®

Both the definition of the riot in the Criminal Code and the interpretations of the courts
indicate that a riot occurs when public order is gravely violated.

11 Riausés,” Lietuviy kalbos Zodynas, accessed April 15, 2023, http://www.lkz.It/?zodis=riau %C5%A1%C4%
97s&id=23047560000.

12 A S Hornby, Oxford Advanced Learner ‘s Dictionary of Current English, Sixth edition 2000, (Oxford University
Press 2000), 1103.

13 Lietuvos Respublikos baudZiamasis kodeksas, Article 283 states that, whoever organized or provoked a
gathering of people to commit public violence, destroy property or otherwise gravely violate public order, as well
as whoever during riots committed violence, destroyed property or otherwise gravely violated public order, is
punishable <...>.

14 Criminal case No 1A-152-303-2012.

Kaunas Regional Court, Criminal case No 1A-137-317/2011, Judgment, April 5, 2011, https://eteismai.lt/
byla/178471027456575/1A-137-317-2011.
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The concept of violation of public order is not presented in Article 283 of the Criminal
Code. However, to determine the concept of violation of public order, we could refer to Article
284 of the Criminal Code, in which the law provides for criminal liability for violation of public
order. Article 284 of the Criminal Code states that a violation of public order occurs when
disrespect to the surrounding people or the environment is demonstrated in a public place by
insolent behaviour, threats, taunting, or acts of vandalism, thereby disrupting public peace or
order. The definition of the violation of public order shows that such a violation has to occur
in a public place.

Public Place

Which place is considered a public place is not explained in the Criminal Code. The
concept of a public place is presented in various laws regulating different fields. In the
Assembly Law, a public place is considered streets, squares, parks, and other public places and
buildings of common use in cities and settlements.'® In addition to the places specified in the
Assembly Law, the Law on Noise Management additionally states that public places are also
bars, discotheques, cafes, and places of entertainment events.}” Article 288 of the Code of
Administrative Offences further includes beaches and public transport as public places.
Meanwhile, Article 484, in addition to those already listed, additionally includes stadiums,
private cars, exhibitions, markets and mass events, and sports halls during competitions.'® It
should be noted that the given list of public places is incomplete. In all legal acts, it is noted
that other places can also be considered public places.

According to legal experts, the concept of a public place is not unambiguous. Depending
on the regulated legal relationship and the purpose of the Law, a public place can be considered
a place owned by the state or a municipality - a public space, a place accessible to the public
regardless of who owns it, or even a place owned and used by a private person where it is
necessary to protect public interests.® It is clarified in court practice. According to the court, a
public place should be considered a place where other persons are present or have the right to
visit this place at the moment of the crime.?

In its practice, the Supreme Court of Lithuania noted that the act is considered to have
been committed in a public place regardless of whether or not someone was present at that place
during the time of the crime. The important thing is that due to the free access to such a place,
other persons may appear here at any moment, and they will experience inconvenience due to

16 Seimas of the Republic of Lithuania, Lietuvos Respublikos susirinkimy jstatymas, No 1-317, December 2, 1993,
last amendment No XIV-1775, December 23, 2022, TAR, https://www.e-tar.It/portal/lt/legal AcCt/ TAR.E59A
4E24506E/asr, Article 4 (1).

17 Seimas of the Republic of Lithuania, Lietuvos Respublikos triuksmo valdymo jstatymas, No 1X-2499, October
26, 2004, last amendment No XI1V-694, November 23, 2021, TAR, https://www.e-tar.It/portal/It/legal ACt/ TAR.
TEBF5E3523EA/asr, Article 6 (1) (1).

18 Seimas of the Republic of Lithuania, Lietuvos Respublikos administraciniy nusizengimy kodeksas approved by
Lietuvos Respublikos administraciniy nusizengimy kodekso patvirtinimo, jsigaliojimo ir jgyvendinimo tvarkos
jstatymas, No XII-1869, June 25, 2015, last amendment No XI1V-1382, July 19, 2022, TAR, https://www.e-Tar
It / portal /It/legal ActEditions/4ebe66c0262311e5bf92d6af3f6a2e8b, Article 484.

19 Riita Simkaityté — Kudarauskeé ,,VieSosios vietos sagvokos samprata ir problematika®, Visuomenés saugumas ir
vieSoji tvarka, No 5 (2011): 210, Mykolo Romerio universitetas, https://ojs.mruni.eu/ojs/vsvt/article
Iview/6179/52309.

20 Siauliai District court, Case of administrative offenses No A17-1416-874/2019, Ruling, August 7, 2019,
eteismai.lt, https://e-teismai.lt/byla/220668037529670/A17_-1416-874/2019.
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the perpetrator’s actions.?! In the opinion of the court, public order can also be violated in the
yard of a residential homestead, the stairwell or yard of an apartment building, or in another
private place, to which, for one reason or another, other people can freely enter with the consent
of the owner.?

The practice of other countries in defining the concept of public places is not uniform.
Some countries, like Lithuania, do not define what is considered a public place in the criminal
code, present the definitions of public place in other legal acts, and allow courts to determine
the meaning of a public place in a particular situation. For example, the Law Enforcement Act
provides a public place definition in Estonia. The Law states that a public place is a territory,
building, room or a part thereof given to an unspecified number of persons for use or used by
an unspecified number of persons, and also a public transport vehicle.? In Latvia, the public
place definition can be found in the Law on Safety of Public Entertainment and Festivity Events.
The Law states that a public place is any site that, irrespective of its actual use or type of
ownership, functions to ensure the common needs and interests of the public and, for payment
or free of charge, is available to any natural person.?

Other states define a public place directly in the criminal law. For example, in Colorado
Revised Statutes 2021, a public place is defined as a place to which the public or a substantial
number of the public has access and includes but is not limited to highways, transportation
facilities, schools, places of amusement, parks, playgrounds, and the common areas of public
and private buildings and facilities.?

Meanwhile, the definition of a public place does not apply to riot regulation in third
countries. The criminal law establishes that rioting can be committed both in a public and
private place. For example, the British Public Order Act 1986 states that riots may be committed
in private and public places.?® The Criminal Justice (Public Order) Act, 1994 of Ireland, also
states similarly. The Law establishes that riots can occur at any place (whether that place is a
public place, private, or both).?’

Riots can occur both in a public place and in a private area and spread to a public place;
therefore, concerning riots, it is not appropriate to assess whether the violation takes place in a
public or private place when determining a grave violation of public order. Considering the
variety of riots and practices of other states, we recommend establishing in Article 283 of the
Criminal Code of Lithuania the condition that a riot may occur in private and public places.

21 Supreme Court of Lithuania, Criminal case No 2K-159/2009, Ruling, May 12, 2009, https://eteismai.lt/ byla/
272217236359181/2K-159/2009.

22 Supreme Court of Lithuania, Criminal case No 2K-160-697/2019, Ruling, June 6, 2019, https://eteismai.lt
/byla/163174713687052/2K-160-697/2019?word=turto%20sugadinimas%20privataus% 20kaltinimo

2 Riigikogu, Law Enforcment Act. RT I, 22.03.2011, 4, Riigi Teataja, accessed May 3, 2023,
https://www.riigiteataja.ee/en/compare_original/506112013015, Article 54.

24 Saeima, Latvian Republic Law on Safety of Public Entertainment and Festivity Events, LIKUMI, accessed May
3, 2023, https://likumi.lv/ta/en/en/id/111963_, Section 1 (1%)

%5 Colorado General Assembly, Colorado Revised Statutes 2021, title 18 Criminal Code, accessed May 3, 2023,
https://leg.colorado.gov/sites/default/files/images/olls/crs2021-title-18.pdf , § 18-1-901 (n).

% Public Order Act 1986, CHAPTER 64, Legislation.gov.uk, accessed May 4, 2023, https://www.legislation.gov
.uk/ukpga/1986/64, Article 1 (5).

27 Qireachtas, Criminal Justice (Public Order) Act, 1994, Number 2, 1994, elSB, accessed May 3, 2023,
https://www.irishstatutebook.ie/eli/1994/act/2/section/14/enacted/en/html, Article 14 (1)(a).
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Public Order

As already mentioned above, riots infringe a public order. The importance of maintaining
public order is emphasised in the Constitution of Lithuania, Lithuanian laws, Courts decisions,
and legal doctrine. Article 94 of the Constitution of the Republic of Lithuania states that The
Government of the Republic of Lithuania guarantees state security and public order. Article 5
of the Police Law establishes the duty of the Lithuanian Police to ensure public order.?® The
Supreme Court of Lithuania, noting the importance of maintaining public order, stated that the
legal regulation established by the State says that the order of coexistence of members of society
and the communication of people in public spaces must be based on the principles of cultural
traditions, respect, and tolerance. Personal safety, protection of moral and cultural traditions
and spiritual comfort in public life is a social value that is not only encouraged and nurtured by
the state but also protected by relevant legal acts and, in cases provided for by law, using
criminal law.?

However, it is essential to emphasise that the definition of public order is neither
formulated in Articles 283 and 284 of the Criminal Code nor in other legal acts. Accordingly,
the question arises about what the concept of public order means.

The Lithuanian Encyclopaedia explains that public order is a system of public relations
established by law and social norms and protected by the state based on ethics, morality, and
mutual respect.®® Lithuanian courts presented various definitions of public order in their
decisions. In the opinion of the Supreme Court of Lithuania, the public order includes the basic
principles on which the state’s legal system is based. The principles are established in the
Constitution of the Republic of Lithuania and other legal acts. 3! In another case, the court has
also said that public order is a situation or a way of acting that meets the requirements of society.
Public order is formed based on various social norms and aims to ensure harmonious and
beneficial mutual relations between people.? In the opinion of the Klaipéda City District Court,
public order is the general rules of public behaviour based on the principles of morality and
mutual respect that exist in society.

Some definitions of public order can also be found in legal doctrine. According to
Lithuanian legal doctrine, public order is the general rules of external behaviour adopted in
society, grounded on mutual respect. Compliance with these rules ensures the ordinary course
of public life, tolerant communication, civilised ways of resolving conflicts between people and
refraining from aggressiveness in realising one's interests.3* According to M. Hejduk, a Polish
legal expert, the public order is a system of actual social relations regulated by the law and other

28 Seimas of the Republic of Lithuania, Lietuvos Respublikos policijos jstatymas, No V111-2048, October 17,
2000, last amendment No XIV-1208, June 28, 2022, TAR, https://www.e-tar.lt/portal/It/legal Act/ TAR.CA8937
2D00AA/asr

2 Supreme Court of Lithuania, Criminal case No 2K-7-404/2014, Ruling, December 2, 2014, eteismai.lt,
https://eteismai.lt/byla/201223916673628/2K-7-404/2014.

%0 Viesoji tvarka®, Visuotiné Lietuviy enciklopedija, accessed May 3, 2023, https://www.vle.lt/straipsnis/viesoji-
tvarka/

31 Supreme Court of Lithuania, Civil case No 3K-3-546-915/2015, Ruling, November 11, 2015, eteismai.lt,
https://eteismai.lt/byla/275484003091431/3K-3-546-915/2015.

32 Supreme Court of Lithuania, Criminal case No 2K-264/2003, Ruling, April 8, 2003, Teisés gidas,
https://www.teisesgidas.lt/modules/paieska/lat.php?id=19238.

33 Klaipéda City District Court, Case of administrative law violations No A2.9.-594-889/2014, Resolution, March
14, 2014, eteismai.lt, https://eteismai.lt/byla/177352662858874/A2_9 -594-889/2014.

3 Gintaras Svedas, ed., Lietuvos Respublikos baudziamojo kodekso komentaras. Specialioji dalis (Vilnius: V]
Registry centas, 2009), 483.
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norms accepted in society, guaranteeing individuals' undisturbed and conflict-free
functioning.*®

Unlike the legal norms of Lithuania, the definitions of public order can be found in the
legal acts of other states. For example, in the Estonian Law Enforcement Act, public order is
defined as a state of society where adherence to legal provisions and protection of persons’
personal and legal rights are guaranteed.*

To ensure the clarity of legal regulation and to consider the practice of other states, we
recommend that the meaning of the public order clearly define in Lithuanian legal acts.

Grave Violation of Public Order

As mentioned, according to the Lithuanian Criminal Code, Riot is considered to occur
when there is a grave violation of public order. Article 283 of the Criminal Code does not
explain the concept of grave violation of public order. It only provides several examples of
what is considered a grave violation of public order. Such a violation of public order can be
committed by performing public violence and/or destroying property. The logical construction
of the article makes it evident that public violence or destruction of property in itself gravely
violates public order - in other words, these are formalised cases of grave violation of public
order.3” The content of the legal norm of Article 283 shows that the list of provided actions is
not exhaustive. In addition to these actions, other grave violations of public order may occur.
What are the other cases of grave violation of public order? It is left for the court to decide.

In the event of a violation of public order, criminal liability may arise under Article 283
or Article 284 of the Criminal Code. Accordingly, when determining violations of public order,
the guidance can provide Article 284 of the Criminal Code, where we can find the concept of
violation of public order. According to Article 284, a violation of public order is a display of
disrespect for others and the environment. The forms of disrespect are insolent behaviour,
threats, taunting, or vandalism.®

Considering Article 284, it can be said that Riots have to have the outcome of disrupting
public peace or order. The motive for riots is protest, disrespect for public order and general
rules of conduct, and publicity (riots go beyond private conflict). Their purpose is to draw
attention and resonate.>®

When deciding whether the perpetrator's actions caused these consequences, the reaction
of those around them, the number of victims, and how long the illegal activities lasted must also
be considered.*® The Supreme Court, in his practice, states that these consequences are
determined taking into account whether physical violence was used in a public place, whether
the people around them felt grossly humiliated or shocked, whether the rest or work of
companies was interrupted, significant material damage was caused, the normal activities of

%5 Monika Hejduk, ,,Zakres znaczeniowy porzadku publicznego® Zeszyty Naukowe Parnstwowej Wyzszej Szkoty
Zawodowej im. Witelona w Legnicy. 2020:1(34).

% Riigikogu, Law Enforcment Act, Article 4.

37 Paulius Versekys, ,,Vertinamieji nusikalstamos veikos sudéties pozymiai“. (PhD diss., University of Vilnius,
2013), 267, eLABa talpykla. http://talpykla.elaba.lt/elaba-fedora/objects/elaba:2027563/datastreams/MAIN/
content.

3 Supreme Court of Lithuania, Criminal case No 2K-141/2015, Ruling, January 13, 2015, https://eteismai.lt/
byla/276938245650370/2K-141/2015.

% Riausés,* Visuotiné lietuviy enciklopedija, accessed April 15, 2023, https://www.vle.lt/straipsnis/riauses/.

40 Supreme Court of Lithuania, Criminal case No 2K-19-511/2020, Ruling, February 2, 2020, eteismai.lt,
https://eteismai.lt/byla/72941671512005/2K-19-511/2020?word=priverstinis%20darbas.
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companies or institutions were disrupted, people were caused great fear, or whether there was
confusion, cancellation of their event, traffic stop, etc.*!

The question arises regarding the meaning of the forms of grave violation of public order
- public violence, destruction of property and others - specified in Article 283 of the Criminal
Code of Lithuania. The following examines the meaning of these concepts.

Public violence

Avrticle 283 of the Criminal Code does not define what is considered violence. Cambridge
Dictionary defines violence as actions or words intended to hurt people.* In practice, violence
can take many forms. There may be physical violence, psychological violence, verbal violence
(including hate speech), and others. So, the question is, what kind of violence is considered a
riot? To answer this question, we can refer to legal doctrine and court practice, which examines
not only the crimes of riots according to Article 283 of the Criminal Code but also violations
of public order, which are punishable according to Article 284 of the Criminal Code.

When applying the criminal liability provided for in Article 284 of the Criminal Code for
violations of public order, the Courts classify public violence as insolent behaviour. In the legal
doctrine, the concept of insolent behaviour is defined as aggressive, morally unacceptable,
shocking actions or inactions that disturb public peace and public order.*® In court practice,
violence against a person in a public place is usually considered insolent behaviour, 4 even in
cases where the person's health is unaffected by the violence.*®

As already mentioned above, to incur liability for violations of public order, including
riots, actions have to have the outcome of disrupting public peace or order. It is necessary to
determine whether the violent act crosses the boundaries of a private conflict and is dangerous
not only for a specific participant in the conflict but also for the environment or society.®
Insolent behaviour manifests itself in violence against a person in a public place and, as a result,
disrupts public peace.*” Meanwhile, punching someone in public without an apparent reason
shows the offender's disrespect for those around him.*

The violence attributed to such behaviour can be directed not only at people but also at
animals. The Supreme Court of Lithuania has noted that shooting storks in front of people
during the day is impudent behaviour. According to the court, by shooting white storks in
public, the convict realised that he was disrespecting the traditions of the Lithuanian nation to
protect and respect this bird, caused the indignation of those who saw the event and people
living nearby, showed disrespect to those around him and the environment, and disturbed public
peace.*

41 Criminal case No 2K-19-511/2020.

42 | Violence,* Cambridge Dictionary, accessed April 15, 2023, https://dictionary.cambridge.org/dictionary/
english/violence

43 Gintaras Svedas, ed., Lietuvos Respublikos baudziamojo kodekso komentaras. Specialioji dalis (Vilnius: V]
Registry centas, 2009), 252.

4 Criminal case No 2K-19-511/2020.

45 Supreme Court of Lithuania, Criminal case No 2K-134/2014, Ruling, January 14, 2014, https://eteismai.lt/byla
/40842212711138/2K-134/2014.

46 Criminal case No 2K-141/2015,

47 Criminal case No 2K-19-511/2020,

4 Criminal case No 2K-19-511/2020; Supreme Court of Lithuania, Criminal case No 2K-652/2007, Ruling,
October 30, 2007, https://eteismai.lt/byla/68969738312096/2K-652/2007; Supreme Court of Lithuania, Criminal
case 2K-452/2011, Ruling, October 18, 2011, https://eteismai.lt/byla/212675717164810/2K-452/2011.

49 Supreme Court of Lithuania, Criminal case No 2K-334/2004, Ruling, May 4, 2004, Teisés gidas,
https://www.teisesgidas.lt/lat.php?id=25308.
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Psychological and verbal violence (including hate speech) are also classified as public
violence, punishable under Articles 283 and 284 of the Criminal Code when committed in a
public place.>® Such psychological abuse manifests itself in threats and taunting.

Threats are intimidation, manifesting as threats to kill or harm health or destroy or damage
property. Various acts such as insults, threats, some hooligan acts such as making noise to cause
fear or anxiety, and the like can be recognised as intimidation.>! Such actions cause another
person fear, stress, tension, and insecurity.®> Even various unauthorised marches or
demonstrations can also be considered riots; when various posters promoting violence are
displayed, the march’s participants threaten others by their appearance and behaviour.>®

Taunting can be defined as the demonstrative humiliation of people's dignity through
various words and actions. >* This can include profanity or dousing a person with a liquid that
smells like faeces.>® If the taunting actions are aimed at humiliating a specific person, this has
to be qualified as bullying. When such actions express general dissatisfaction, i. e. the person
humiliated by the actions is not necessarily the cause of dissatisfaction - he may be an accidental
victim who happened to be near the person performing the actions at the time. Such actions are
qualified as a violation of public order. If a group of persons grossly violates public order, such
actions should qualify as riots.

According to judicial practice, to establish the reality of a threat, it is not necessary to
prove that the person making the threat intended to carry out the threat. It is sufficient to
determine that the victim, according to the expression of the threat and other circumstances,
had reasson to fear the threatening actions, and the perpetrator wanted precisely this state of the
victim.®

The conducted survey made it possible to determine whether police officers can recognise
outcomes of public violence, which indicates that riots are taking place or have occurred. In
response to the question asking to choose from the given list the answers meaning outcomes
typical of riots, 74.2 per cent of respondents indicated public physical violence, 72.6 per cent
indicated disruption of the normal activities of an institution, or organisation, 64.5 per cent
indicated shocking the society, 58.1 per cent chose a disruption of the normal life, 50 per cent
indicated frightening the community, 29 per cent indicated public psychological violence and
one respondent indicated that he did not find a single correct answer. Respondents had to select
all of the listed outcomes for the correct answer. The responses show that police officers lack
knowledge about the effects of riots.

Public destruction of property

The concept of the destruction of property can be compared to the concept of vandalism,
which is also punishable under Article 284 of the Criminal Code. Article 284 stipulates that a

50 Supreme Court of Lithuania, Criminal case Nr. 2K-327-696/2016, Ruling, October 18, 2016, https://eteismai.
It/ byla / 50528084947341/2K-327-696/2016

51 Criminal case Nr. 2K-327-696/2016.

52 Criminal case Nr. 2K-327-696/2016.

8 E. Gruodyté et al., Lietuvos Baudziamoj teisé. Specialioji dalis. Antroji knyga (Kaunas: Vytauto DidZiojo
universiteto leidykla, 2022), 656-657.

% Criminal case No 2K-141/2015; Klaipéda Regional Court, Criminal case No 1A-18-557/2020, Ruling, January
23, 2020, https://eteismai.lt/byla/255810361434008/1A-18-557/2020

5 Supreme Court of Lithuania, Criminal case No 2K-557/2014, Ruling, December 30, 2014, https://eteismai.lt
/byla/185692598673854/2K-557/2014.

%6 Supreme Court of Lithuania, Criminal case No 2K-410-693/2015, Ruling, October 13, 2015, https://eteismai.
It/ byla/ 265610887084591/2K-410-693/2015.
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violation of public order occurs when disrespect to the surrounding people or the environment
is demonstrated in a public place by acts of vandalism, thereby disrupting public peace or order.
Vandalism is defined as the intentional and malicious destruction of or damage to the property
of another.>” Vandalism is generally understood as smashing, destroying, or setting fire on
someone else's property, sprinkling paint, etc.>® During a violation of public order, vandalism
includes violent behaviour that involves the destruction of public or private property, such as -
breaking, burning or smearing benches in streets and parks; spreading buildings with graffiti;
knocking down telephone booths or bus stops, breaking windows and other similar actions.>®
The practice of the Supreme Court of Lithuania states that vandalism is aimless, senseless,
unmotivated destruction of cultural and artistic heritage and other property in parks, squares
and cemeteries, as well as burning, devastation and destruction of cultural and religious
buildings, house facades, showcases, and other objects.®® The court also recognised as
vandalism the burning of an apartment building corridor intending to take revenge on private
individuals since the corridor is considered a public place.®

Other violations of public order

There are no references in the Lithuanian legal acts as to what other violations of public
order are punishable under Article 283 of the Criminal Code. It is left to the discretion of the
courts to decide.

There needs to be more case law on this issue. The actions of farmers during the 2003 riot
can be attributed to such activities. The Supreme Court of Lithuania concluded in its decision
that blocking the highways, which stops the traffic and thus disrupts the work of the institutions,
is a sufficient basis to recognise that public order has been grossly violated.®?

The gravity of the actions

Although individuals are punished for violating public order under Article 283 (riots) and
Article 284 (violation of public order) of the Criminal Code of Lithuania, it should be noted
that the degree of aggressiveness of actions under Article 283 differs from Article 284. For a
person to be prosecuted under Article 283, he must commit a grave violation of public order by
his actions. At the same time, under Article 284, criminal liability arises for violating public
order. In its practice, the Supreme Court of Lithuania noted that the gravity of the actions is
essential in deciding whether the perpetrators' actions should be attributed to the crimes
punishable under Article 283 or Article 284.5

The term grave violation of public order is exclusively used in Article 283 of the Criminal
Code of Lithuania. In other articles of the Criminal Code, such a sign of violation is not
distinguished. The Lithuanian dictionary interprets the word grave as impermissible, huge

57 Vandalism,* Farlex, The Free Dictionary, accessed April 15, 2023, https://legal-dictionary.thefreedictionary.
com/Vandalizm

58 Gintaras Svedas, ed., Lietuvos Respublikos baudziamojo kodekso komentaras. Specialioji dalis (Vilnius: V]
Registry centas, 2009), 483.

% Gruodyte, ,,Takoskyra,* 91.

60 Criminal case No 2K-160-697/2019.

61 Supreme Court of Lithuania, Criminal case No 2K-89-139/2016, Ruling, March 8, 2016, https://eteismai.lt
/byla/77668317389247/2K-89-139/2016.

62 Criminal case No 2K-7-393/2005

8 Supreme Court of Lithuania, Criminal case No 2K-552/2012, Ruling, December 4, 2012, https://eteismai.lt
/byla/142907711661131/2K-552/2012.
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(deviation), impolite, and rude.®* In their practice, Lithuanian courts have repeatedly noted that
grave violation of public order is an evaluative feature®® that is determined by taking into
account the specific factual circumstances of the case, the degree of aggressiveness, cynicism,
and immorality of the actions.®®

In court practice, the event of 2009, during which offenders threw various objects at the
windows of the Seimas, rushed into the Seimas, threw gas canisters, blocked traffic in the
surrounding streets near the Seimas and across the Zvérynas bridge, and disrupted the work of
institutions, was recognised as a riot (grave violation of public order).®” Another example of a
grave violation of public order can be the actions of another person during the 2009 riots. A
person, being near the Seimas of the Republic of Lithuania <...>, in Vilnius, during the riots,
being drunk, used obscene words, threw stones, snowballs, eggs, and other objects at the police
officers and Public Security Service (PSS) officers, and the Seimas, disobeyed to the legal order
of the police officer to stop and kicked him once in the chest and hit him in the face with his
hand, insulted the police officers and PSS officers with obscene words, kicked a garbage
container. ®8

Regarding the gravity of the actions, it should also be noted that not all police officers
who participated in the survey know what criteria must be considered when assessing the
gravity of the actions and what events are considered a grave violation of public order.

When choosing answers to the question of what criteria should be considered in assessing
the gravity of the action, 88.7 per cent of the officers indicated the degree of aggressiveness,
66.1 per cent indicated immorality, 59.7 per cent indicated shocking others, 59.7 per cent
indicated disruption of everyday life, 53.2 per cent indicated cynicism and 30.6 per cent
indicated the duration of actions. It should be noted that the correct answer is a choice of all
listed criteria.

Marking which of the specified events should be considered as events that grossly violate
public order, 93.5 per cent of respondents chose throwing explosive devices in a public place
during an event, 83.9 per cent chose to throw objects at the windows of the Seimas, 66.1 per
cent chose blocking highways, 56.5 per cent chose resistance to a civil servant, 46.8 per cent
picked intentional damage to official vehicles, 24.2 per cent chose violence in prison when the
victims suffered minor health disorders. For the correct answer, the respondents had to select
all the answers, except violence in prison, when the victims suffered minor health disorders.

Respondents' answers to questions show that police officers lack knowledge about what
criteria must be considered when assessing the gravity of the actions and what events are
considered a grave violation of public order. Not all of them can notice all possible outcomes
of riots. In addition, it should be noted that 80.7 per cent of respondents also indicated that they
had no specialised training related to riots, and 56.5 per cent of the respondents indicated that
they did not even have specialised training in the field of assessment of violations of public
order.

Considering the complexity of the riot cases and survey results, we recommend
establishing special riot recognition and qualification training for police officers.

64 Siurkstus, Zodynas.lt, accessed April 15, 2023, https://www.zodynas.It/terminu-zodynas/SS/siurkstus.

8 Criminal case No 2K-7-393/2005; 2nd District Court of Vilnius City, Criminal case No 1-15-503/2011,
Judgment, February 25, 2011 https://eteismai.lt/byla/77529163092769/1-15-503/2011.

% Gruodyte et al., Lietuvos BaudZiamoj teisé, 658.

67 Criminal case No 1-15-503/2011.

8 Criminal case No 1-15-503/2011.
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Gathering of People

For the grave violation of public order to be considered a riot, the act must be committed
by a gathering of people.®® In the Oxford Dictionary, a gathering is a meeting of people for a
particular purpose.’® In the doctrine, the gathering of people is defined as a meeting of people
not connected by organisational structural ties in one place’® or as a voluntary gathering of a
crowd of people in one place. 2

A gathering of people can arise for various reasons, for example, due to an event (concert,
basketball competition, football competition, etc.) or participation in a rally, peaceful assembly,
demonstration, or just to have a good time.”

It should be noted that the legal acts do not define the number of people who must gather
to be considered a gathering of people. This is left to the discretion of the court. In its practice,
the Supreme Court of Lithuania noted that a gathering of people in the sense of Article 283 of
the Civil Code should be understood as a sufficiently large group of people gathered in a
particular place (area).”* According to the opinion of Vilnius 2nd district court, a gathering of
people must consist of a sufficiently large number of people.” In its practice, the court did not
recognise five persons who actively participated in fights as a gathering of people because, in
its opinion, such a number is not large. The court noted that no matter how gravely the public
order was violated, the number of persons who violated it in this case clearly does not reach
such a level that it would be a basis to state that there was a gathering.”® The Supreme Court
of Lithuania recognised as a gathering of people a group of 500 people and a group of 1500
people who gathered on the main road in 200377 and a group of 3500 people who gathered near
the Seimas in 2009.”® And finally, the police estimated that 6000 people gathered during the
2021 riot.”

It should be noted that the court, assessing the seriousness of the riot situation, considers
the entire "gathering of people” a participant in the riot, although not all members of the
"gathering of people" actively participate. According to the court, participants of such a group
use united forces to commit violence, destroy property or otherwise gravely violate public
order; at the same time, each of them supports the actions of the other by their actions. This
kind of joint action should be considered to pose a greater risk than the actions of individuals
or a small group of (several) individuals.®

It should be noted that the legal regulation of riots in some other states differs from the
legal regulation of Lithuania. In those states, the focus is not on the gathering of people but on
the number of active participants. However, the number of participants that cause a riot also
varies among states. For example, In Ireland and Great Britain, twelve or more persons who are

89 Lietuvos Respublikos baudziamasis kodeksas, Article 283.

0 Hornby, Oxford Advanced Learner ‘s Dictionary, 531.

L Olegas Fedosiukas, ,,Nusikaltimai ir baudZiamieji nusiZengimai vie$ai tvarkai,* infolex.lt., accessed May 1,
2023, https://www.infolex.It/portal/diskusijos/docs/13_11 40 nBK%?20apzvalga%?20specialioji%20dalis.doc, 1.
2 Gruodyté et al., Lietuvos BaudZiamoj teisé, 657.

8 Gruodyte et al., Lietuvos BaudZiamoj teisé, 657.

7 Criminal case No 2K-552/2012

7> Criminal case No 1-15-503/2011.

76 Criminal case No 1A-137-317/2011.

" Criminal case No 2K-7-393/2005

8 Criminal case No 1A-152-303-2012.

8 Lietuvos Policija, ,,Teismui perduota 2021 m. rugpjiitj prie Seimo vykusiy riausiy byla,* policija.lrv.lt,
accessed 28 April 2023, https://policija.lrv.It/It/naujienos/teismui-perduota-2021-m-rugpjuti-prie-seimo-vykusiu-
riausiu-byla.

8 Criminal case No 2K-552/2012
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present together use or threaten unlawful violence commit a riot,2! whereas, in the Colorado
Revised Statutes 2021 and U.S. Code, a riot means a public disturbance involving an
assemblage of three or more persons.®2

In addition, it should be noted that the officers who took part in the survey also found it
difficult to answer the question of what group of people they think constitutes a gathering of
people. The answers given by the officers varied widely. Only 32.3 per cent of the officers’
answers correspond to court practice. They stated that a gathering of people is when more than
100 people gather. Meanwhile, other respondents indicated a much smaller number of people.
45.2 per cent indicated that a gathering of people is when 11 to 30 people gather, 16.1 per cent
indicated 31 to 50 people, 3.2 per cent chose the answer up to 10 people, 1.6 per cent indicated
51 to 75 people and 1.6 per cent of the participants indicated that the gathering of people
consists of 76 to 100 people.

Considering the difficulties of police officers in determining the gathering of people and
taking into account the practice of other states, and the fact that not the full gatherings of people
are prosecuted, but only active participants in riots (the analysis is provided below), we suggest
abandoning the concept of the gathering of people in the definition of the riot. Instead of this
requirement, it would be better to determine the number of persons who are actively violent in
the group, which would indicate that a riot is taking place. We suggest providing that there is a
riot when 12 persons commit a grave violation of public order. It should be established that how
many people are around the active rioters is not essential.

Complicity

Article 282 of the Criminal Code of Lithuania states that criminal liability arises for those
who organised or provoked a gathering of people to commit violence and who committed
violence. The Supreme Court of Lithuania has noted in his practice that the composition of
participation in riots determines the complicity as a necessary feature because riots, which are
generally called grave violations of public order, only can be publicly committed by a group of
people, i.e. a sufficiently large number of people. 8 This means participation in riots without
sharing with other participants in the gathering is impossible.2*

A Riot can happen spontaneously. For example, the riot of 2009 arose after the end of the
meeting "Stop the impoverishment of people, the destruction of business, the destruction of
sports, press and culture™ organised by the Lithuanian Labor Federation, the Confederation of
Lithuanian Trade Unions and the Lithuanian trade union "Solidarumas".8®> Accordingly, there
is no formal partnership agreement. According to court practice, a pre-planned, detailed plan to
commit a crime, a division of roles, or a pre-arrangement is not necessary for a group of
accomplices in a riot crime. Collusion can be predicted from conclusory actions, which show
the person’s will to participate together in a gathering (group of people, company, crowd) with
others in criminal acts. A person can express his attitude by showing active support for the
violence of other persons, destruction of property, or other gross violations of public order by
his actions and by actively contributing to these actions.®® In the court’s opinion, riot

81 Public Order Act 1986, Part 1. Section 1.

8 Colorado Revised Statutes 2021 , § 18-9-101 (2); 18 U.S. Code 102 (2006), § 2102, Legal informatikon
institute, accessed May 4, 2023, https://www.law.cornell.edu/uscode/text/18/2102.

8 Criminal case No 1-15-503/2011.

8 Criminal case No 1-15-503/2011.

8 Criminal case No 1A-152-303-2012.

8 Criminal case No 1A-152-303-2012.
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participants must answer as accomplices because they express their consent to participate in the
criminal act through their active actions. It is not important at what time during the riot each
offender carried out their actions, grossly violating public order.®’

Systematic interpretation of Articles 24 (Complicity and types of accomplices) and 283
of the Criminal Code of Lithuania allows us to conclude that in the case of riots, the participants
of a group of accomplices can act as riot organisers, instigators, or executors. According to
Article 283 of the Criminal Code of Lithuania, organising or provoking riots, as well as
participating in riots, is punishable. It must be said that the participants perform their actions
in the riots only with direct intention, i.e. the perpetrator realises that he organises or provokes
gross violations of public order by a group of people or actively performs these actions himself
and wants to act this way.®

The organisation of a riot manifests itself in actions aimed at providing organisation and
directionality to the individuals present in the gathering. The organisation itself can be
spontaneous or pre-planned. It does not matter what steps the organiser takes to make the
group's actions more effective. It can be calling people to gather, directing the gathered people
to a single goal, giving instructions to individual people and groups, providing items intended
to injure the body or destroy property, predicting provocations, and other actions.%®

The court practice shows a similar approach. In the riot of 2003, the court recognised
A.K. and B.M. as organisers. They called Lithuanian farmers to protest, organised rallies near
the main highways, coordinated the actions of the rally participants, ordered to carry out the
planned agreement, thus coordinated the activities of the farmers, and urged them to disobey
the police officers.®°

According to Articles 24 and 283 of the Criminal Code of Lithuania, the instigator is
responsible for the actions by which he provokes a riot. Provocation of the riot manifests itself
in the involvement, incitement, and encouragement of persons to commit a criminal act. Such
actions may include instructions, various shouts to start anti-social activities or to resist police
officers, inciting aggression, and spreading false information that does not correspond to reality,
but causes individuals to have contradictory thoughts and encourage them to commit violence,
act aggressively or otherwise violate public order.®* For example, the court found out that in the
riot of 2009, C. B. carried out active acts of provocation. Covering his face with a respirator,
standing in front of a crowd of people, he campaigned with hand gestures and words to attack
the officers and the Seimas building, shouted and whistled, aggressively approached the
officers, provoked them, and rushed to the doors of the Seimas.%

According to court practice, in the event of a riot, not the entire gathering of people is
prosecuted, but only the active participants.®® Criminal liability arises only for those
participants in the riot who disturbed public order by active actions. For example, out of 3500
persons who formed the gathering of people, 35 were recognised as active participants in the
riot of 2009 and were prosecuted.®*

87 Criminal case No 2K-552/2012

8 Criminal case No 1-15-503/2011.

8 Fedosiukas, ,,Nusikaltimai,* 1.

% Criminal case No 2K-7-393/2005.

91 Fedosiukas, ,,Nusikaltimai,” 1; Criminal case No 1-15-503/2011.
92 Criminal case No 1A-152-303-2012.

9 Criminal case No 1A-152-303-2012.

9 Criminal case No 1A-152-303-2012.
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The mere presence of a person in a place where riots are taking place cannot bring him
either criminal or administrative liability.%® Accordingly, to be recognised as an executor, he
must participate in a riot by active actions, performing the acts provided for in Article 283, i.e.,
he must commit violence, destroy the property of others, or otherwise grossly violate public
order. For example, in the riot of 2003, individuals were recognised as active riot participants
(executors) because they blocked the main road with tractors, which disrupted traffic and
disrupted the work of border checkpoints.® In the riot of 2009, A.D. was recognised as one of
the most active participants, characterised by the intensity of illegal actions. Covering the lower
part of his face with a scarf, A.D. acted among other persons, constantly changing his location:
he went to groups of people, shouted, cursed, whistled, and threw various objects - stones,
debris, sticks in the direction of the Seimas; he campaigned for people to throw things at the
Seimas and occupy it; he threw snow, pieces of ice, broken tiles, bottles, stones at the officers;
he beat the officers' protective shields with his hands; he grabbed the gas charges before they
could trigger and threw them back at the officers; he broke the sidewalk, broke the fence of the
adjacent construction site and the fountain bars; he broke one window of the Seimas; he threw
stones at the windows of cafes on the street.®’

Eight survey participants, who completed a pre-trial investigation in a riot case, answered
an open question about what difficulties they faced during the pre-trial investigation when
identifying the riot organiser, instigator, and participant.

Most pre-trial investigation officers who participated in the survey indicated they had no
difficulties identifying the riots’ organiser. One respondent stated that there are difficulties in
gathering evidence in cases where the organiser organises remotely (with the help of social
media). If the riots were organised only in the social space of the Internet, it would be
challenging to detect such information since it may be posted in a closed group or on a web
page visible only to a particular group of individuals. As a result, sometimes, no trace of an
organisation remains. It is easier to identify the organiser if the organisation takes place during
a live event.

Pretrial investigation officers indicated the following difficulties they face when
identifying a riot instigator: when the person's actions were not recorded on video and audio, it
is challenging to prove instigation; the sound quality of the video material is not always good,
it is difficult to hear what people are saying, urging and the like; it is difficult to prove that a
person is an instigator if he does not express thoughts in a public place that are aimed at
encouraging others to commit a criminal act and such actions are not recorded on video or
audio; it is difficult to determine how the instigator involves or encourages other people to join
the riot because it sometimes happens before the crowd gathers.

The respondents’ answers also show that, in practice, the instigator is not always
identified in the riot investigation. One pretrial investigation officer noted that instigation was
not emphasised during the riot investigation in 2021. Such an approach is confirmed by court
practice. The analysis of court decisions in the 2009 riot case shows that acts of provocation
were classified as active participation in a riot and have not been analysed separately.%

% European Court of Human Rights, Case of Laniauskas v. Lithuania, Application no. 6544/20, May 17, 2022,
HUDOC database, https://hudoc.echr.coe.int/eng?i=001-217248; 2nd District Court of Vilnius City, Case of
administrative law violation, No A2.11.-706-497/2009, Ruling, March 17, 2009, https://e-teismai.lt/byla/48014
23064448/A2_11 -706-497/20009.

% Criminal case No 2K-7-393/2005.

% Criminal case No 1A-152-303-2012.

% Criminal case No 2K-552/2012
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In practice, when identifying a participant in a riot, it takes much time for the pre-trial
investigation officers to review a large amount of footage and record in writing the facts
relevant to the pre-trial investigation because there are many active and passive participants in
the riot. Therefore, it takes time to identify the rioters and their actions. Some rioters wear
masks, so it is difficult to find them if they are not arrested at the scene. Suppose a participant
in the riot is wearing a mask. In that case, it is necessary to select the route of his movement
with the help of video cameras and find where he takes off the mask so his facial features can
be identified. Also, once a participant in the riot is identified, it isn’t easy to find him because
the participants gather from different parts of Lithuania, and their place of residence does not
match the declared place of residence.

In some countries, such as Canada, wearing masks during riots provides greater
punishment for rioters than for a participant who did not hide his identity. Article 65 of the
Criminal Code of Canada® states that /e/very person who takes part in a riot <...> is liable to
imprisonment for a term of not more than two years. In contrast, a person who commits an
offence [a riot] while wearing a mask or other disguise to conceal their identity without lawful
excuse is <...> liable to imprisonment for a term of not more than 10 years.

Considering other countries’ experience, it is recommended to provide stricter liability in
Lithuania for persons who participate in riots without justifiable reason wearing masks and
hiding their identity.

The survey participants also noted that the existing legal regulation of riots has certain
shortcomings. It is difficult to distinguish the qualifying features of riot crimes from those of
public order violations. There is also a lack of clarification of the concepts presented in Article
283 of the Criminal Code of Lithuania.

Conclusions

The performed analysis allows us to draw the following conclusions and make
recommendations:

The definition of the riot - a grave violation of public order by a gathering of people, and
lack of explanation of the concepts of a “gathering of people” and a “grave violation of public
order”, leaves the court with wide discretion on how to interpret the content of the Article 283
of the Criminal Code of Lithuania.

Riots can occur both in a public place and in a private place, spreading to a public place;
therefore, concerning riots, it is not appropriate to assess whether the violation occurs in a public
or private place when determining a grave violation of public order. It is recommended to
establish in Article 283 of the Criminal Code of Lithuania the condition that a riot may occur
in private and public places.

The definition of public order is formulated neither in Articles 283 and 284 of the
Criminal Code nor in other legal acts. To ensure the clarity of legal regulation and consider the
practice of other states, it is recommended that the meaning of the concept of public order is
clearly defined in Lithuanian legal acts.

Avrticle 283 of the Criminal Code does not explain the concept of grave violation of public
order. It can be public violence, destruction of property and others. Public violence can take
many forms. This can be physical violence - insolent behaviour, and psychological or verbal
violence, which manifests itself in threats and taunting. There are no references in the

% Parliament of Canada, Criminal Code (R.S.C., 1985, c. C-46), Justice Laws Website, last modified May 25,
2023, https://laws-lois.justice.gc.ca/eng/acts/C-46/page-7.html#h-116101
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Lithuanian legal acts as to what other violations of public order can be. The low number of riot
cases does not create conditions for the courts to fill the gaps in legal regulation.

Riots have to have the outcome of disrupting public peace or order. The analysis of survey
results shows that Police officers lack knowledge about the effects of riots.

The aggressiveness of actions under Article 283 (riots) is higher than Article 284
(infringement of public order). Grave violation of public order is exclusively used in Article
283. Not all police officers know what criteria must be considered when assessing the gravity
of the actions and what events are considered a gross violation of public order.

Considering the complexity of the riot cases, it is recommended to establish special riot
recognition and qualification training for police officers; it is also recommended to provide
definitions of a gathering of people and a grave violation of public order in the Criminal Code
of Lithuania.

Criminal Code does not define the number of people who must gather to be considered a
gathering of people. This is left to the discretion of the court. Considering the variety of court
decisions and difficulties of police officers in determining the “gathering of people” and
considering the practice of other states, it is recommended to abandon the existing concept of
the gathering of people in the definition of the riot. Instead, it is recommended to focus on the
number of active violators of public order. The Criminal Code should establish that a group of
twelve people committing a grave violation of public order is enough for them to incur criminal
liability for the rioting.

Complicity is a necessary feature in riot crimes. However, a detailed plan to commit a
crime, a division of roles, or pre-arrangements are not required. Collusion can be predicted from
conclusory actions, which show the person’s will to participate in a gathering with others in
criminal acts. The members’ roles are riot organiser, riot instigator, and active riot participant.

It may be challenging to identify the riot organiser if he organises riots online on social
media since the information may be posted in a closed group or on a web page visible only to
a particular group of individuals.

It can be challenging to identify the actions of a riot instigator when he provokes people
before the crowd gathers or when he does not express his thoughts in a public place. Such
activities are only sometimes recorded on video or audio. In the video material, where the
crowd’s actions are recorded, it isn’t easy to hear what a specific person is saying, urging, and
the like.

It takes time to identify the active participants in a riot due to the significant number of
footage and record review and a large amount of the facts to be recorded in the case documents;
there are many active and passive participants in the riot, some of the rioters wear masks, a
place of residence of participants does not match the declared place. The Criminal Code is
recommended to provide stricter liability for persons who participate in riots by wearing masks
without justifiable reason and concealing their identity.
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Anotacija. Nukentéjusiojo nuo nusikalstamos veikos teisiy apsauga iki baudziamojo proceso pradéjimo Siuo metu
yra grindziama Lietuvos Respublikos jstatymu “Dél pagalbos nuo nusikalstamos veikos nukentéjusiems
asmenims”. Minétame jstatyme jtvirtinta nuostata, kad nukentéjusiems asmenims nuo nusikalstamos veikos
pagalbg suteikia akredituotos pagalbos tarnybos (Lietuvos Respublikos pagalbos nuo nusikalstamos veikos
nukentéjusiems asmenims jstatymas, 2021). Pastebétina, kad 2023 metais Lietuvoje tokiomis akredituotomis
tarnybomis tapo 25 organizacijos.

2022 - 2023 m. buvo atliktas empirinis tyrimas kurio tikslas buvo nustatyti ar asmenims, kurie kreipiasi j
policijg praneSdami apie galimq nusikalstamg veikq jy atzvilgiu yra sudaromos sqlygos naudotis Lietuvos
Respublikos Pagalbos nuo nusikalstamos veikos nukentéjusiems asmenims jstatyme jtvirtintomis garantijomis. Sio
empirinio tyrimo metu, taikant apklausos metodq, garantuojant respondentams anonimiskumg, buvo surinkta
informacija is§ 16 asmeny nukentéjusiyjy nuo nusikalstamy veiky, Kurie kreipési j nusikalstamos veikos
nukentéjusiems asmenims tarnybas ieskodami pagalbos. Atlikta asmeny nukentéjusiyjy nuo nusikalstamy veiky
anoniminé apklausa leido jvertinti Lietuvos Respublikos jstatymo ,,Dél pagalbos nuo nusikalstamos veikos
nukentéjusiems asmenims“ efektyvumq ir akredituoty tarnyby teikiamy paslaugy prieinamumg. Buvo nustatyta,
kad Lietuvos Respublikos pagalbos nuo nusikalstamos veikos nukentéjusiems asmenims jstatymo 3 str. jtvirtinti
pagalbos teikimo principy ir nukentéjusiyjy asmeny teisiy, numatyty minéto jstatymo 4 str. realizavimas praktinéje
pagalbos nuo nusikalstamos veikos nukentéjusiems asmenims tarnyby veikloje (toliau — akredituota tarnyba) yra
gana sudetingas, 0 kartais net ir nejmanomas.

Vienas svarbiausiy probleminiy klausimy yra teisinés konsultacijos dél policijos (ikiteisminio tyrimo
istaigos) atsisakymo pradéti ikiteisminj tyrimg suteikimo terminai. Si konsultacija turi biti suteikta per 7 dienas,
nes toks apskundimo terminas jrvirtintas Lietuvos Respublikos baudziamojo proceso kodekso 168 str. (Lietuvos
Respublikos baudziamojo proceso kodekso patvirtinimo, jsigaliojimo ir jgyvendinimo jstatymas. BaudzZiamojo
proceso kodeksas, 2002). Remiantis atlikto tyrimo duomenimis, operatyviai sureaguoti j tokj trumpq jstatymo
nustatytq terming (pateikti teisininko kvalifikuotq konsultacijq) pagal anoniminius apklausos duomenis, galéjo tik
dvi is dvideSimt penkiy akredituoty tarnyby.

Gauti tyrimo metu duomenys leidzia teigti, kad 2021 m. priimtas jstatymas sudaré galimybe asmenims
nukentéjusiems nuo nusikalstamos veikos pasinaudoti tam tikro pobiidzio paslaugomis. Tuo paciu tai parodé, kad
tiek psichologinés pagalbos, tiek teisinés nemokamos paslaugos prieinamumas vis dar yra nepakankamas.

Pagrindinés sqvokos: BaudZiamasis procesas, nukentéjusysis, nusikalstama veika, teisiné pagalba, akredituota
tarnyba.

Ivadas

2021 m. sausio 14 d. Lietuvos Respublikos Seime priimtas Lietuvos Respublikos
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pagalbos nuo nusikalstamos veikos nukentéjusiems asmenims jstatymas Nr. XIV-169, kuriuo
reglamentuojamas pagalbos teikimas nuo nusikalstamy veiky nukentéjusiems asmenims
(Lietuvos Respublikos pagalbos nuo nusikalstamos veikos nukentéjusiems asmenims jstatymas,
2021). Sio jstatymo 2 straipsnio 4 punktas numato, kad ,.pagalba nuo nusikalstamos veikos
nukentéjusiems asmenims — informacija, konsultacijos ir (ar) paslaugos, teikiamos nuo
nusikalstamos veikos nukentéjusiems asmenims atsizvelgiant j individualius jy poreikius, dél
padarytos nusikalstamos veikos atsiradusius poreikius ir nusikalstamos veikos pobiidj.*

Visame jstatyme pagalba nuo nusikalstamos veikos nukentéjusiems asmenims
suprantama kaip informacija, konsultacijos ir (ar) paslaugos, teikiamos nuo nusikalstamos
veikos nukentéjusiems asmenims atsizvelgiant j individualius jy poreikius, dél padarytos
nusikalstamos veikos atsiradusius poreikius ir nusikalstamos veikos pobiidj. Deja, jstaigos,
teikiancios pagalba, daznai jg supranta kaip socialines ar psichologo paslaugas (Pagalbg
teikiancios tarnybos, 2023 m.). Suprantama pagalba turi biiti kompleksiné, taciau interesanty
grupé — ,,nusikalstamos veikos aukos®, kuriems, visy pirma, reikalingos teisinés konsultacijos.
Nukentéjusiyjy teisés jtvirtintos Lietuvos Respublikos baudziamojo proceso kodekse ir kituose
jstatymuose (Ancelis, P., 2003, pp. 97-104), kuriuos 2022-11-27 Lietuvos Respublikos
generaliné prokuratiira apibendrinusi pateiké prokuratiiros internetinéje svetaingéje, iSskirdama
net 18 punkty (4dpie nukentéjusiojo teises, 2023).

Vis délto asmuo, kuris yra nusikalstamos veikos auka ir dar neturi nukentéjusiojo statuso,
pagal iSvardintg sgrasa turi tik dvi teises — kreiptis ] ikiteisminio tyrimo jstaigg ar prokuratiirg
zodziu arba rastu ir kitg teisg — apskysti priimtus procesinius sprendimus. Pastaruoju metu
nagrinéjant statistinius duomenis apie pradedamus ikiteisminius tyrimus, pastebétina
tendencija, kad i$ esmés jy skaicius mazéja (Lietuvos policijos veiklos ataskaita 2022 m.). Tai
kelia pagrjsty abejoniy ar uztikrinama kvalifikuota teisiné pagalba nusikalstamy veiky aukoms,
0 ne tik asmenims, baudziamojo proceso jstatymo nustatyta tvarka pripazintiems
nukentéjusiaisiais nuo nusikalstamos veikos.

Nusikalstamos veikos auka Siame darbe suprantama kaip asmuo, kuris nukentéjo nuo
nusikalstamos veikos, t. y. dél nusikalStamos veikos patyré turtinés, fizinés ir/ar moralinés
zalos, taCiau dar néra pradétas ikiteisminis tyrimas.

Taigi, $io mokslinio darbo autoriy tikslas buvo nustatyti ar asmenims, kurie kreipiasi j
policija, praneSdami apie galimg nusikalstamg veikg jy atzvilgiu, yra sudaromos salygos
naudotis Lietuvos Respublikos pagalbos nuo nusikalstamos veikos nukentéjusiems asmenims
jstatyme numatytomis garantijomis. Darbe buvo siekiama nustatyti, ar nukenté&jusiems
asmenims, kurie kreipiasi j pirmojo kontakto jstaiga (policija, prokuratiira), buvo suteikta
informacija apie galimybe gauti kompleksing psichologo, socialinio darbuotojo ir teisininko
pagalba. [vertinus, galimas akredituotos tarnybos pagalbos teikimo/gavimo problemas, buvo
siekiama nustatyti ir nepakankamos pagalbos suteikimg sglygojusias priezastis. Tuo paciu tai
leis pagerinti Lietuvos Respublikos pagalbos nuo nusikalstamos veikos nukentéjusiems
asmenims jstatymo efektyvuma. Atkreiptinas démesys, kad Europos Zmogaus Teisiy Teismas
konstatavo, kad Konvencijos 3 straipsnis jtvirtina reikalavimg valstybés valdZios institucijoms,
greitai reaguojant ] skundus, atlikti veiksmingg ikiteisminj tyrima, siekiant nustatyti bylos
faktus ir kaltininka (Mazukna pries Lietuvg, peticijos Nr. 72092/12), sprendimas priimtas 2017-
04-11).

Uzsibréztam tyrimui tikslui pasiekti buvo issikelti tokie tyrimo uzdaviniai:

* Apklausti asmenims nukentéjusius nuo nusikalstamy veiky ir siekusius gauti teising
pagalba;

* [Sanalizuoti nemokamos teisinés pagalbos prieinamuma, kokybe, iSkylancias problemas
dar iki pradedant pirmajg baudziamojo proceso stadijg — ikiteisminj tyrima,
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Nukentéjusiojo teisiy uztikrinimo problemas nagrinéjo mokslininkai: P. Ancelis 2003 m.,
véliau - R. Burda, S. Kuklianskis, G. Sakalauskas, R. Merkevicius, bei Kiti. Kitg vertus,
Lietuvos Respublikos pagalbos nuo nusikalstamos veikos nukentéjusiems asmenims jstatymo
taikymas akredituoty tarnyby praktinéje veikloje iki $iol moksline prasme nebuvo giliau
analizuotas Lietuvos mokslininky ir praktiky tarpe.

Sio mokslinio tyrimo naujumas yra naudoti informacijos gavimo 3altiniai. Tyrimo metu
buvo atlikta 16 asmeny, patyrusiy fizing, turting ir moraling zalg nusikalstama veika, anoniminé
apklausa. Sio tyrimo metu gauti duomenys yra labai vertingi ta prasme, kad iki $iol rasti
galimybe apklausti tokj kiekj asmeny, kurie j ikiteisminio tyrimo jstaigg kreipési per
pastaruosius vienerius metus, yra sudétinga. Pirma, ikiteisminio tyrimo pareiginy priimti
procesiniai sprendimai, o tiksliau, tyrimo bylose esantys nukentéjusiyjy asmeny kontaktiniai
duomenys néra laisvai prieinama informacija dél asmens duomeny teisinés apsaugos jstatymo
reikalavimy. Antra, norint tokius asmenis (nukentéjusiuosius) apklausti net anonimiskai, reikia
pirmiausiai jgyti jy pasitikéjima.

Tiriamoji dalis

Vienas i§ ypatingiausiy metody rinkti duomenis, siekiant nustatyti jstatymo efektyvuma
yra asmeny anoniminé apklausa. Kokybinio tyrimo imtis — apklausa buvo atliekama ir buvo
pasiektas ,,prisotinimo* efektas (Gaizauskaité ir kt., 2016, p. 18), t. y. respondenty atsakymai
pradéjo kartotis. Sis efektas, atliekant tyrima, su respondentais pasireiské apklausus 5 Zmones.
Visi dalyvave anoniminiame anketavime asmenys buvo uzkoduoti atsakymais Al (pirmoji
auka), A2, A3 ir t.t. Vis dél to siekiant padaryti pagrjstas iSvadas biitina visy pirma nustatyti ar
imtis atitinkamy reprezentatyvumo Kriterijy. Pagrindiné imties reprezentatyvumo uztikrinimo
salyga yra jos atsitiktinis parinkimas i§ populiacijos. (T. Bilevi¢iene, S. Jonusauskas 2011).
2022 m. uzregistruotos 5 878 nusikalstamos veikos, susijusios su smurtu artimoje aplinkoje
(Lietuvos Policijos ataskaita, 2022). Kai kuriy autoriy nuomone, latentiniy nusikaltimy skaicius
yra nuo 3 iki 10 karty didesnis nei registruojamy. (G. Sakalauskas, 2011). Vadinasi galima
jvertinti, kad nagrinéjamu atveju (imtis 16 asmeny) veikos susijusios su smurtu artimoje
aplinkoje sudaré 87% respondenty, vadinasi galimai uzregistruoty, respondenty pradéty
ikiteisminio tyrimy turéty biiti 6756. VidutiniSkai jvertinus latentiSkuma, 2022 metais galimai
yra 43916 auky, nukentéjusiy nuo jvairiy nusikalstamy veiky.

Taigi, jvertinus visus galimus nusikaltimus, ty. ir uZregistruotus ir latentinius,
populiacijos dydis buity N=43916. Turint imtj 16 asmeny, ir vadovaujantis Paniott formule
(Kardelis, 2002) matome, kad:

Gauname, kad tokiu biidu musy atlikta apklausa yra reprezentatyvi su 25% paklaida.

Turint tikslg iSnagrinéti nukentéjusiy nuo nusikalstamy veiky patyrimg ieSkant
kvalifikuotos pagalbos tapus nusikalstamos veikos auka, buvo sudaryta anoniminé anketa su
pateiktu tyrimo tikslu ir suformuluotais klausimais, ir anketa buvo pateikta 16 asmeny, kurie
kreipési ] akredituotg tarnybg. Anketoje buvo bendrojo pobiidzio klausimai, siekiant nustatyti
imties patikimuma bei su $iuo tyrimu susije klausimai:

* Kokio pobiidzio zala buvo Jums padaryta nusikalstama veika?

* Kiek laiko praé¢jus nuo nusikalstamos veikos padarymo (pastebéjimo) kreipétés i

ikiteisminio tyrimo jstaigg (policijg)?
* Arpirmojo kontakto jstaiga (policija, prokuratiira) Jus informavo apie galimybe gauti
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pagalba akredituotose tarnybose.

» Kokios pagalbos tikéjotés i§ pirmo kontakto jstaigos?

* Ar manote, kad pirmojo kontakto metu patyréte inStitucinj smurta, jei taip — jrasykite
kaip tai pasireiske.

* Per kiek laiko po Jiisy kreipimosi buvo pradétas ikiteisminis tyrimas?

» Kokios kitokios pagalbos Jums prireiké véliau, po pranesimo apie nusikalstama veika
pateikimo?

* Arkreipétés dél pagalbos suteikimo j vieng ar kelias akredituotas pagalbos asmenimis
nukentéjusiems nuo nusikalstamos veikos tarnybas?

* Arbuvo Jums suteikta reikalinga pagalba akredituotoje tarnyboje?

100%
80%
60%
40%
20%

0%
Turtiné Fiziné Moraliné

1 pav. Diagrama, respondenty atsakymuy i klausima — kokio pobiidZio Zala Jums buvo padaryta
nusikalstama veika?

IS pateikiamy duomeny matyti, kad atsitiktin¢je imtyje, nagrin¢jant asmenis, kurie iesko
pagalbos dél ikiteisminio tyrimo pradéjimo, didesné dalis asmeny buvo patyre fizing zalg.
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2 pav. Diagrama, respondenty atsakymuy j klausimg — kiek laiko praéjus nuo nusikalstamos veikos
padarymo (pastebéjimo) kreipétés j ikiteisminio tyrimo jstaiga?

Pastebétinas ypatingai sgmoningas nukentéjusiyjy elgesys, praneSant apie padarytg
nusikalstama veika nedelsiant, taip sudarant galimybes ne tik rasti nusikalstamos veikos
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pédsakus, bet ir uzfiksuoti juos, be to, neatidéliotinai atliktas teismo medicinos tyrimas leidzia
tiksliau nustatyti nusikalstamos veikos padarymo buda ir panaudotas priemones.

I klausimg ,,Ar pirmojo kontakto jstaiga (policija, prokuratiira) informavo Jus apie
galimybe gauti pagalbg akredituotose tarnybose* nei vienas respondentas neatsaké teigiamai.
Tik du respondentai papildomai nurodé, kad apie akredituotas tarnybas jie buvo informuoti
jvykio vietoje dirbusiy greitosios medicinos pagalbos darbuotojy ir vaiko teisiy apsaugos
specialisty atvykusiy iSklausyti vaiko nuomone po jvykio.

Vis dar pasitaiko atvejy, kai nukentéje nuo nusikalstamos veikos asmenys kreipiasi |
policija tik norédami informuoti atsakingas jstaigas. Paprastai tai susij¢ su draudimo iSmokos
gavimo galimybe tik esant pateiktam praneSimui j policijg. Kita vertus, pasitaiko ir tokiy elgesio
modeliy, kai nukentéje nuo nusikalstamos veikos asmenys mano, kad apie nusikalstamas veikas
jie turi butinai pranesti policijai, taciau jie visiskai nepageidauja jokio policijos, kitos valstybés
jstaigos jsikiSimo j iSkilusj konflikta, 0 juo labiau ikiteisminio tyrimo pradéjimo.

Todél respondenty buvo klausiama ar jie pageidavo bitent ikiteisminio tyrimo ir
baudziamojo persekiojimo asmeny, jvykdziusiy priesingus teisei veiksmus. [§j klausimg visi
respondentai atsake, kad kreipési j pirmojo kontakto jstaigg tikédamiesi ikiteisminio tyrimo
pradéjimo.

Pastebétina, kad net 87% respondenty nurod¢, kad patyré institucinj smurtg ikiteisminio
tyrimo jstaigoje. Paprasius nurodyti, kodél jie taip mano, respondentai pateiké informacija apie
tam tikrus policijos pareigiiny veiksmus ar zodinius iSsireiSkimus, kurie akivaizdziai Zzemina
asmeny nukentéjusiyjy nuo nusikalstamy veiky oruma, 0 kai kuriais atvejais net pazeidzia jy
teises. Gana daznai pasitaiké atvejai, kad asmenys, nukentéje nuo nusikalstamos veikos, buvo
atkalbinéjami nesikreipti  policija rastu. Taip pat daznai budavo uzduodami klausimai, nesusijg
su nusikalstama veika, o ir jy formulavimas buvo neadekvatus. Pavyzdziui, pirminés apklausos
metu, moteriai nurodzius, kad patyré seksualing prievartg bei kiino suzalojimus (iSangés ir
tiesiosios zarnos plySimas), ikiteisminio tyrimo jstaigos pareigtinas klausimg suformulavo taip:
»ar Jis jautéte malonumgq tuo metu?*. Nepaisant to, kad atsakymas j tokj klausima niekaip
nedaro jtakos ikiteisminio tyrimo eigos, taiau ikiteisminio tyrimo jstaigos pareigiinas
paaiskino, kad nukentéjusioji turi tai paaiSkinti. Palyginus daZni yra grasinancio pobiidZio
pareigiiny pasisakymai: ,,jei rasysit pareiskimq pradéti ikiteisminj tyrimg pagal nusikalstamos
veikos pozymius, numatytos Lietuvos Respublikos BK 149 str.3d., mes bet kada galésime paimti
Jusy vaikq ir jj laikyti*; “tai, kad Jums prakirsta galva, nereiskia, to, kad Jis nesudavét smiigiy
savo Vyrui, geriau nieko nerasykit, nes kitaip ir jis parasys, kad Jis jj musét ir mes Jus j aresting
vesim, o ne j ligoning”; “Cia dél tokiy dalyky, kam Jiis rasysit, nieko c¢ia baisaus néra, cia tik
raudona (issireiskimas apie suplySusj ausies biignelj), o kiek cia paskui Jus tampys ir tyréjos ir
paskui dar teismai)”.

[$analizavus respondenty apklausas pastebétini keli ypatingi atvejai. Daugelio
nukentéjusiyjy praSymai, kreipiantis j policija yra analogiski — pradéti ikiteiSminj tyrimg ir
surasti kaltus asmenis. Deja, analizuojant i$ ikiteisminio tyrimo jstaigy pateiktus atsakymus
pareiS$kéjams pastebétina, kad dalis procesiniy sprendimy atsisakyti pradéti ikiteisminius
tyrimus yra orientuoti j statistiniy rodikliy pagerinimus. LatentiSkumo prasme tam tikra dalis
nusikalstamy veiky lieka neatskleistos ir pavojingas asmuo lieka nenubaustas.

Pavyzdziui, 2023 m. balandzio ménesj nepilnametés V. K. tévas kreipési } policijg su
pareiskimu, nurodydamas, kad rado savo dukrg iSrengta nuogai ir be sgmonés prie jos draugés
namy. Atvykusiems policijos pareigiinams jis nurodé¢, kad dukra, jo Ziniomis, i$¢jo pas savo
drauge | svecius ir, kai ilgai negrjzo, jis i$¢jo jos ieskoti. Jis rado savo nepilnamete dukra be
samones, iSrengta visiSkai nuogai, paguldyta ant zemés pagalbiniuose tkio statiniuose.
Mergaité buvo perduota atvykusiems medikams, atgavusi samong ji artimiesiems nurod¢, kad

27



mﬂo ISSN 2029-1701 Research Journal

~ISSN 2335-2035 (Online) PUBLIC SECURITY AND PUBLIC ORDER
Mykolas Romeris
University 2023 (33)

buvo iSprievartauta. Véliau ja apie tai klausiant medikams ji nurodé, kad neatsimena jokiy
aplinkybiy ir nieko nekomentuos. Vaiko tévas j jvykio vietg atvykusiam policijos pareigtnui
nurodé visas jam zinomas aplinkybes, taciau pareigiinas priém¢e sprendimg priimti pareiskima
1§ tévo tik surasant tam tikras aplinkybes, bet nurodé iSzaginimo neminéti. Pareigiinas
paaiskino, kad tévai turés galimybe kreiptis i policijg dél izaginimo tik po to, kai ginekologas
patvirtins, kad dukra tur¢jo lytinius santykius.

Toks nepagristas ikiteisminio tyrimo nepradéjimas ir pirminiy veiksmy savalaikis
neatlikimas salygoja sudétingesnj jrodinéjimo procesg (G. Bucéitinas, 2017). Tiriant tam tikras
veikas ypatingg reikSme turi pirminiy veiksmy savalaikis atlikimas. Vienu svarbiausiu klausimu
yra keliamas jvykio vietos neatidéliotinis tyrimas, kuriam tikslinga pasitelkti kriminalisting
laboratorija.
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3 pav. Diagrama, respondenty atsakymuy j klausimg — per kiek laiko po Jiisy kreipimosi buvo
pradétas ikiteisminis tyrimas?

IS Sios diagramos matyti, kad daugelis ikiteisminiy tyrimy yra pradedami véliau nei per 2
dienas. Kaip jau buvo minéta, greitas ikiteisminio tyrimo pradéjima salygoty savalaike teismo
medicinos eksperty atlickamg asmens kitino apzitirg (Ancelis, 2016). Lietuvos teismy praktikoje
yra pasitaike atvejy, kai nukentéjusiojo asmens kiino medicininis tyrimas buvo atliekamas po
ménesio ir nenustacius jokiy fiziologiniy pakitimy, sudaré galimybe jtariamajam, o véliau
kaltinamajam neigti savo kalte (Lietuvos apeliacinis teismas, 2011). Bitent rugséjo ménesj
paaiskéjus mazamecio lytinei prievartai, vaiko kiinas buvo apZiiirétas tik lapkritj. Suprantama,
kad po tiek laiko jokiy pédsaky ant asmens kiino apie patirta prievarta (nusikalstama veika
kvalifikuota pagal nusikalstamos veikos numatytos Lietuvos Respublikos BK 150 str. 4 d.
pozymius) (Lietuvos Respublikos baudZiamojo kodekso patvirtinimo, jsigaliojimo ir
jgyvendinimo jstatymas. BaudZiamasis kodeksas, 2002) nebuvo. Tuo pasinaudodamas
kaltinamasis pateiké apeliacinj skunda, teigdamas, kad jokios seksualinés prievartos pries§ vaikg
jis nenaudojo. Vis délto, teismas konstatavo, kad maZziausiai prie$ ménes;j iki tyrimo buvo atlikti
veiksmai.

Taigi, esant tokiam laikotarpiui, bet kokie pédsakai ant nukentéjusiosios kiino gal¢jo
iSnykti dél objektyviy aplinkybiy. Taigi tai, kad medicinos ekspertai neaptiko jokiy
nusikalstamos veikos pédsaky ant nukentéjusiojo asmens kiino, néra jrodymas, kad
nusikalstama veika nebuvo padaryta.
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4 pav. Diagrama, respondenty atsakymu j klausimg — kokios kitokios pagalbos Jums prireiké véliau, po
praneSimo apie nusikalstama veika?

Visi respondentai teigia, kad jie kreipési daugiau nei j vieng akredituotg tarnyba.
Bendraujant su respondentais daugelis jy paaiSkino savo pasirinkimg vieninteliu argumentu,
teigdami, kad akreditacija visoms tarnyboms yra vienoda. Dalis akredituoty tarnyby neturi
jokios galimybés suteikti teising konsultacijg, kita dalis akredituoty tarnyby teigia, kad bty
skirta teisininko konsultacija, pirmiausia butina registracija pas socialinj darbuotoja, kuris
sudarys individualy kompleksinés pagalbos plang. Véliau, pagal plano terminus, biity galima
registracija ir teisininko konsultacijai.

Taigi, apibendrintai galima teigti, kad per Lietuvos Respublikos BPK numatyta 7 dieny
atsisakymo pradéti ikiteisminj tyrimg apskundimo terming gauti kvalifikuotg ir nemokama
teising pagalbg yra labai sudétinga. Vis délto, reikia pastebéti, kad mazesniuose regionuose
akredituoty jstaigy paslaugos yra prieinamesnés nei didziuosiuose Salies miestuose. Vilniaus ir
Kauno regionuose sulaukti kvalifikuotos teisinés pagalbos, siekiant apginti savo, kaip asmens,
nukentéjusiojo nuo nusikalstamos veikos teises ir teisé€tus interesus yra sudétingiau.

Suprantama, kad fizinis asmuo, galimai nukentéjes nuo nusikalstamos veikos, neturi
specifiniy ziniy, kad gali jstatymo nustatyta tvarka kreiptis nemokamos pagalbos | akredituotas
tarnybas. Taigi pirmojo kontakto jstaigoje, nepateikus asmeniui jokios informacijos apie
galimybe gauti pagalba, tikétina, kad daznu atveju asmuo pats savarankiskai neieskos tokios
informacijos. ,,/eskoti juodos katés tamsiame kambaryje galima tik tada, kai tiksliai Zinai kur ji
miega — visa kita metafizika arba beprotysté* (A. P. Piskarskas, 2006).

I$ anoniminés apklausos duomeny matyti, kad pirmojo kontakto jstaigoje neretai buvo
patiriamas institucinis smurtas. Tai gali buti laikoma vieng i§ pagrindiniy priezas¢iy, kodél
nukentéjusieji ne visada Zino apie galimybe gauti tinkamg ir savalaike¢ kvalifikuota pagalba
akredituotose tarnybose dar iki pradedant ikiteisminj tyrimg. Siekiant pagerinti esamg situacija,
tikslinga nustatyti pareigg ikiteisminio tyrimo jstaigos (policijos) pareiglinams informuoti
nukentéjusjjj apie pagalbos teikimg akredituotose tarnybose, jteikiant tokiy institucijy sgrasg su
kontaktiniais duomenimis, kiekvienam besikreipian¢iam j ikiteisminio tyrimo jstaigg (policija)
dél padarytos nusikalstamos veikos.

ISvados
1. Policija, kaip pirmojo kontakto jstaiga neteikia jokios informacijos apie

akredituoty tarnyby, galinéiy suteikti nemokama pagalba asmenims, nukentéjusiems nuo
nusikalstamos veikos, veikla.
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2. Atlikus respondenty anoniming apklausa buvo nustatyta, kad iki Siol néra

vykdoma Lietuvos Respublikos pagalbos nuo nusikalstamos veikos nukentéjusiems asmenims
jstatymo 9 str. 1 d. jtvirtintos nuostatos, o biitent, kad pirmojo kontakto institucija
nukentéjusiems asmenims suteikty informacijg apie:

. pagalba, kuri nukentéjusiam asmeniui gali biiti suteikta ir pagalbos tarnyby
kontaktinius duomenis (pateikiamas pagalbos tarnyby saraSas, kuriame nurodyti jy
pavadinimai, veiklos vykdymo teritorijy adresai, telefono rySio numeriai, elektroninio pasto
adresai), jskaitant informacija apie galimybe gauti sveikatos prieziiiros paslaugas, reikiamo
specialisto pagalbg ir galimg laiking apgyvendinima;

. tai, kokiais buidais ir sglygomis nukentéj¢s asmuo gali gauti specialias apsaugos
priemones;

. kokiais buidais ir saglygomis nukentéjes asmuo gali kreiptis dél teisinés pagalbos,
konsultacijy;

o kokiais buidais ir salygomis nukentéjusiam asmeniui gali buti atlyginta
nusikalstama veika padaryta Zala.

3. Siekiant pagerinti esamg situacija, tikslinga nustatyti pareigg ikiteisminio tyrimo

jstaigy pareiginams informuoti apie pagalbos teikimg akredituotose tarnybose, jteikiant jy
sarasg su kontaktiniais duomenimis, kiekvienam besikreipian¢iam asmeniui nukentéjusiajam
nuo nusikalstamos veikos. Si pareiga galéty biti jtvirtinta Lietuvos Respublikos Generalinio
prokuroro jsakymu patvirtintose rekomendacijose dél ikiteisminio tyrimo pradzios ir jos
registravimo tvarkos.
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THE MAIN PROBLEMS OF PROVIDING SUPPORT TO VICTIMS
OF A CRIMINAL ACT ARISING BEFORE THE INITIATION OF
CRIMINAL PROCEEDINGS

Gediminas BUCIUNAS
Vytautas Magnus University, Mykolas Romeris university

Dalia JASEVICIENE
National victims support association

Summary

The protection of the rights of the victims who had suffered from a criminal act until the initiation
of criminal proceedings currently based on the Law of the Republic of Lithuania "On Assistance to
Victims of a Criminal Act". The aforementioned law enshrines the provision that assistance is provided
to the victims by the specially accredited services. 25 organizations had been granted this status as the
accredited institutions that has the right to provide services to the victims.

2022-2023 an empirical study and anonymous survey has been carried out, the purpose of which
was to determine under which conditions and how had been provided an assitance to the potential
victims who applied to the police and reported on a criminal act committed against them 16 victims of
criminal acts applied to the specially accredited institutions for assistance. The empirical study found
that certain issues, although very important, are not being addressed in proper way in the accredited
services.

One of the most important issues in protection of the victims rights is operative and high quality
legal advice regarding the refusal of the pre-trial institution mainly police to open a pre-trial
investigation. According to the provisions of law on “Assistance to Victims of a Criminal Act" legal
consultation must be provided within 7 days. Article 168 of the Criminal Procedure Code of the Republic
of Lithuania provides such a period for submission complaint regarding refusal to open criminal
proceeding.

Based on the collected data during above mentioned survey only two out of twenty-five accredited
institutions were able to promptly respond to such a short deadline set by the criminal procedure code.
Also, conducted an anonymous survey of victims of criminal acts allowed to assess the effectiveness of
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the Law "On Assistance to Victims of Criminal Acts" and the availability of different types of services
which was supossed to provide accredited institutions.

The data obtained during the investigation allows us to sum up that in 2019 the adopted law made
it possible for victims of criminal acts to use certain types of services. At the same time, it showed that
the availability of both psychological support and legal free services is still insufficient.

Keywords: a criminal procedure, a victim, pre trial investigation, an accredited institution., legal
assistance.
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TEISMO (NE)VERTAS PASITIKEJIMO ASMUO

Gediminas BUCIUNAS
Vytauto Didziojo Universitetas Teisés fakultetas
Jonavos g. 66, 44318 Kaunas
Mykolo Romerio universitetas Viesojo Saugumo Akademija
Maironio g. 27, 44211 Kaunas
El pastas: gediminas1967@mruni.eu
ORCID ID: 0000-0002-1826-0527

DOI: 10.13165/PSPO-23-33-08

Anotacija. Sio mokslinio straipsnio tikslas yra iSanalizuoti kriterijus, kuriais teismas (teiséjas) oficialiai pristato
naujg baudziamojo proceso dalyvi — laiduotojq. Si procesiné figiira atsiranda atskirame baudziamojo proceso
etape, o bitent, kai sprendziamas klausimas dél asmens atleidimo nuo baudziamosios atsakomybés pagal
laidavimg. Siuo atveju j procesq jtraukiamas dalyvis, kuris ateityje gali suvaidinti itin svarby vaidmenj teisés
pazeidéjui gresiancios kriminalinés bausmés fone. [statymy leidéjas tokj fragmentinj proceso dalyvj, jvardija
laiduotoju, kuris turi atitikti teismo verto pasitikéjimo asmens standartq. Kas gi is tikryjy slypi uz Sio termino,
kokie reikalavimai keliami norint atitikti nustatyta jstatymo leidejo suformuluotg standartq keliamgq laiduotojui, 0
butent biti teismo vertu pasitikéjimo asmeniu? Nacionalinis jstatymy leidéjas, tik apibrézdamas asmeny ratq,
kurie gali buti laiduotojais, nepateikia iSsamesniy kriterijy, kuriais remiantis buty galima vadovautis priimant
valinj sprendimq tiek prokurorui, kai yra sprendziamas klausimas dél asmens atleidimo nuo baudziamosios
atsakomybés pagal laidavimg tiek teismui (teiséjui) priimant galutinj sprendimq valstybés vardu dél teisés
pazeidéjo atleidimo nuo baudziamosios atsakomybés pagal laidavimg.

Tyrimo autorius analizuos teismy praktikq, kuriose asmenys buvo atleisti nuo baudziamosios atsakomybés
pagal laidavimgq ir kokiais kriterijais vadovavosi teismas (teiséjas) suteikdamas naujam proceso dalyviui procesing
statusq — laiduotojas ir pateiks pasiilymy dél kriterijy, naudojamy nustatyti ar asmuo atitinka standartq,
pvardijamgq kaip ,, teismo vertas pasitikéjimo asmuo *“ tobulinimo.

Pagrindinés sqvokos: Baudziamasis procesas, kriminaliné bausmé, atleidimas nuo baudzZiamosios atsakomybés
pagal laidavimg, laiduotojas, teismo vertas pasitikéjimo asmuo, Kriterijus.

Ivadas

Baudziamosios teisés doktrinoje visuotinai pripazjstama, kad baudziamoji teis¢ atlieka
Sias funkcijas: apsauging, represing, prevencing ir informacing. Baudziamoji teis¢ pirmiausia
atlieka apsaugine funkcija, siekiant apsaugoti visuomeng nuo pavojingy, jstatymu draudziamy
veiky, uz kuriy padaryma numatytos teisinés pasekmés. Nacionalinis jstatymy leidéjas jtvirtino
Sig nuostatg Lietuvos Respublikos baudziamojo proceso kodekso 1 str., kuris nurodo, kad
wbaudZiamojo proceso paskirtis yra ginant Zzmogaus ir piliecio teises bei laisves, visuomenés ir
valstybés interesus greitai, iSsamiai atskleisti nusikalstamas veikas ir tinkamai pritaikyti
istatymgq, kad nusikalstamq veikq padares asmuo biity teisingai nubaustas_ir niekas nekaltas
nebiity nuteistas.“ Apsauginei baudZiamosios teisés funkcijai vykdyti yra sukurta visa
represinio pobiidzio priemoniy visuma, pradedant procesinémis prievartos priemonémis ir
baigiant baudziamojo jstatymo sankcijose uz nusikalstamy veiky padarymg numatytos
kriminalinés bausmes, kitos baudZiamojo poveikio priemonés skiriamos teismo (teis¢jo)
valstybés vardu. Lietuvos Respublikos baudziamojo kodekso 41 str. nurodo, kad ,, /. Bausmé
yra valstybés prievartos priemoné, skiriama teismo nuosprendziu nusikaltimq ar baudziamgjj
nusizengimq padariusiam asmeniui. 2. Bausmés paskirtis:1) sulaikyti asmenis nuo
nusikalstamy veiky darymo,2) nubausti nusikalstamq veikq padariusi asmenj, 3) atimti ar
apriboti nuteistam asmeniui galimybe daryti naujas nusikalstamas veikas, 4) paveikti bausme
atlikusius asmenis, kad laikytysi jstatymy ir vél nenusikalsty, 5) uztikrinti teisingumo principo
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igyvendinimg.* Siame pacituotame straipsnyje atskleidZiama represinés baudZiamosios teisés
funkcijos esmé. Kita vertus, vien tik represinés funkcijos dominavimas negarantuoja kity
baudziamosios teisés funkcijy sklandaus funkcionavimo, jy efektyvumo ir tiksly, kuriems
pasiekti jos sukurtos, pasickimg. Kriminalinés bausmés skyrimas asmenims padariusiems
nusikalstamas veikas dar negarantuoja, kad teismo sprendimu pripazintas kaltu asmuo ateityje
po paskirtos bausmeés atlikimo vél nenusikals, néra jokiy garantijy, kad gresianti kriminaliné
bausmé turés prevencinj poveikj.

Kartais praktinéje veikloje yra pamirStama, kad baudziamoji teisé turi ir humaniskajj
prada, kuris vis dazniau ir dazniau dabartinéje praktikoje yra taikomas, o biitent atleidimo nuo
baudziamosios atsakomybés institutas, kurio nuostatos jtvirtintos Lietuvos Respublikos
baudziamojo kodekso bendrosios dalies 36-40 straipsniuose ir kituose baudziamojo kodekso
specialiosios dalies straipsniuose. Vienas is atleidimo nuo baudziamosios atsakomybés instituty
Sio tyrimo kontekste yra atleidimas nuo baudziamosios atsakomybés pagal laidavima, kuris yra
itvirtintas Lietuvos Respublikos baudziamojo kodekso 40 str. Nacionalinis jstatymy leid¢jas
taip pat pristato naujg, fragmentinj, turintj specialy, aiSkiai apibréztg tiksla proceso dalyvj
pladiaja prasme — laiduotojg, kuriuo gali buti pripazintas asmuo, kuris atitinka jstatyme
jtvirtintam standartui jvardijamu terminu ,,teismo pasitikéjimo vertas asmuo.

Nacionalinis jstatymy leidéjas apibrézia asmeny galinCiy biti laiduotojais rata, taciau
nepateikia jokiy iSsamesniy kriterijy, kuriais remiantis biity galima vadovautis priimant valinj
sprendima dél procesinio statuso suteikimo laiduotojui, kuris privalo atitikti nustatyta standartg
,teismo vertas pasitikéjimo asmuo“. Tai sukelia tam tikry sunkumy tiek ikiteisminio tyrimo
pareigiinui, prokurorui, pateikiant savo nuomong¢ dél asmens pripazinimo vertu pasitikéjimo,
kai yra sprendziamas klausimas dél asmens atleidimo nuo baudziamosios atsakomybés pagal
laidavima esant prasymui 1§ potencialaus laiduotojo, tiek teismui (teis¢jui), priimant galutinj
sprendima valstybés vardu suteikti ar nesuteikti procesinj dalyvio statusg laiduotojui.

Si problematika ir apsprendé autoriaus pasirinkima tirti §j objekta — atskirus atleidimo
nuo baudziamosios atsakomybés pagal laidavima instituto Kriterijus, kuriais vadovaujantis yra
nustatoma, ar asmuo pretenduojantis gauti procesinj statusa baudZiamajame procese atitinka
jstatymu nustatyta standarta — teismo vertas pasitikéjimo asmuo.  Sio tyrimo autorius
analizuos teismy praktika, kuriose asmenys buvo atleisti nuo baudziamosios atsakomybés pagal
laidavimg ir kokiais Kriterijais vadovavosi teismas, suteikdamas naujam proceso dalyviui
procesinj statusa — laiduotojas, kuris atitinka jstatymiskai jtvirtinta standartg ,,teismo vertas
pasitikéjimo asmuo”.

Uzsibréztam tyrimo tikslui pasiekti buvo issikelti tokie tyrimo uzdaviniai:

1) I$analizuoti bendruosius reikalavimus asmeniu pretenduojanciam biiti laiduotoju;

2) ldentifikuoti kriterijus, kuriais teismas vadovavosi pripazindamas laiduotoja teismo
vertu pasitikéjimo asmeniu;

3) Kokiomis asmeninémis ir charakterio savybémis turi disponuoti laiduotojas,
pretenduojantis ] nacionalinio jstatymo leidé€jo jtvirtinta standartg ,,teismo vertas pasitikéjimo
asmuo*, kuris galéty daryti apiuopama jtaka kito asmens, pazeidusio teisés normas elgesiui, ja
pakoreguoti, nukreipti teisés pazeidéjo samong, elgseng link visuotinai priimty vertybiy
gerbimo ir priimty elgesio taisykliy laikymosi;

4) Kaip laiduotojo asmeninés ir charakterio savybés buvo jvertintos Lietuvos teismy
praktikoje;

5) Pateikti naujus kriterijus, leidZiancius patobulinti patikros procediras, leidziancias
teismui (teis¢jui) priimti valinj sprendima, kuriuo konstatuojama, kad laiduotojas, kuriam
suteikiamas procesinis statusas baudziamojoje byloje atitinka teismo verto pasitikéjimo asmens
standartg.
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Tyrimo metodai: mokslinés literatiros analizés metodas, teisés akty analizés metodas,
sisteminés analizés metodas, apibendrinimas, laisvasis interviu, lyginamasis, abstrakcijos
metodai.

Atleidimo nuo baudziamosios atsakomybés pagal laidavimg institutag nagrin€jo J.
Bagdzius (Daktaro disertacija, Atleidimas nuo baudziamosios atsakomybés pagal laidavima,
(2022)). Taip pat atleidimo nuo baudziamosios atsakomybés pagal laidavimg instituto atskiri
elementai buvo analizuoti mokomuosiuose Saltiniuose: prof. dr. J. Prapiescio (Prapiestis, et la
BK komentaras, 2004, p. 253-261), prof. dr. V. Piesliako (Pesliakas, Lictuvos baudZiamoji teisé
Antroji knyga, 2008, p. 374-376) moksliniuose darbuose. Tam tikrais lyginamaisiais aspektais
atleidimas nuo baudziamosios atsakomybés pagal laidavimg analizuotas dr. A. Baranskaités,
atlikusios tyrimg atleidimo nuo baudziamosios atsakomybeés kaltininkui susitaikius su
nukentéjusiuoju (A. Baranskaité, 2005, A. Baranskaité, 2008) moksliniuose tyrimuose. Kita
vertus, Kriterijai, leidziantys nustatyti ar asmuo yra vertas teismo pasitikéjimo ar nevertas,
minéty autoriy darbuose buvo paliesti tik fragmentiskai.

Tiriamoji dalis

... juk tikrai atleisti reiskia priimti kitq Zmogy tokj, koks jis yra, o ne reikalauti atgailos,
paklusnumo ir nuolankumo ...
Erichas Marija Remarkas

Lietuvos Respublikos Konstitucijos, priimtos 1992 m. spalio 25 d. referendume,
Preambuléje jtvirtintas siekis atviros, teisingos, darnios pilietinés visuomenés ir teisinés
valstybés. Sis siekis glaudZiai susipina su humanizmo principu, kuris tampa kertiniu taikant
baudziamosios teisés represing funkcijg asmens padariusio nusikalstamg veikg atzvilgiu.
Autorius pritaria dr. D. Prapiescio ir prof. dr. Prapiescio iSsakytai nuomonei, kad baudziamosios
teisés doktrinoje, humanizmo principui néra skiriama didesnio démesio (Prapiestis, D,
Prapiestis, J. (2022), p. 269). Isimtis yra prof. dr. Pavilonio, V. parasytas ,,BaudZiamosios
teisés Bendrosios dalies“ vadovélio 1 skyrius Bendrieji baudZiamosios teisés pagrindai,
kuriame pateikiama ir humanizmo principo samprata baudziamojoje politikoje (Pavilonis,
2002, p. 48-50).

Lietuvos Respublikos baudziamojo kodekso parengimas ir jo priémimas 2002 m. buvo
naujas puslapis humanizmo principo baudziamosios teisés kelyje. Atleidimo nuo
baudziamosios atsakomybés institute atsirado atleidimo nuo baudziamosios atsakomybés pagal
laidavima teisés norma, kuri savyje jkiinijo humanizmo principo pradus. Humanizmo principas
kaip bendrasis teisés principas, kartu gali biiti laikomas ir baudZiamosios atsakomybés principu
kartu su teisétumo, teisingumo ir lygybés jstatymams principais. Visi paminéti principai
jtvirtinti Lietuvos Respublikos baudziamojo proceso kodekso 1 str., skelbianc¢iame, kad
Lwbaudziamojo proceso paskirtis yra ginant Zzmogaus ir piliecio teises bei laisves, visuomenés ir
valstybés interesus greitai, iSsamiai atskleisti nusikalstamas veikas ir tinkamai pritaikyti
istatymgq, kad nusikalstamq veikq padares asmuo bity teisingai nubaustas ir niekas nekaltas
nebiity nuteistas.“ Humanizmo principas kaip baudZiamosios atsakomybés principas aiSkiai
atskleidziamas Lietuvos Respublikos baudziamojo proceso kodekso 40 str. reglamentuojancio
atleidima nuo baudZiamosios atsakomybés pagal laidavima. Sis straipsnis i§liko nepakites nuo
pat naujojo Lietuvos Respublikos baudziamojo kodekso priémimo 2002 m.

Perzvelgus Integruota baudziamojo proceso informacine sistemg (toliau - IBPS)
ir Lietuvos teismy informacinés sistemos LITEKO, pateikiama statistikg apie atleidimg nuo
baudziamosios aatsakomybés pagal laidavima taikyma Lietuvos Respublikoje pastebésime vis

35



ISSN 2029-1701 Research Journal
~ISSN 2335-2035 (Online) PUBLIC SECURITY AND PUBLIC ORDER

Mykolas Romeris
University 2023 (33)

didé¢jant laidavimo instituto taikyma teismy praktikoje, ir tuo pac¢iu humanizmo principo plitima
tokioje konservatyvioje aplinkoje kaip baudziamoji politika. 2014 m. buvo atleista nuo
baudziamosios atsakomybés ir perduota pagal laidavimg — 517 asmenys, 2015 m. — 632, 2017
m. — 1353, 2018 m. — 1844, 2019 m. — 1912, 2020 m. — 1885, 2021 m. - 2025. Sio instituto
taikymo augimg nulémé nuo 2017 m. kriminalizuotas transporto priemonés vairavimas
neblaiviam, kuriam tenka daugiau kai trecdalis visy atleidimo nuo baudZziamosios atsakomybés
pagal laidavima atvejy. Tai labai svarbus zingsnis plétojant humanizmo principa baudziamojoje
politikoje, suteikiant asmeniui, kuris perzengé jstatymu jtvirtintus reikalavimus, pasikésino j
jstatymu saugomus ir ginamus teisinius gérius, viltj, galimybe pakoreguoti savo elgsena,
permastyti savo poelgj ir nenusikalsti ateityje, bei tuo paciu iSvengti neigiamy baudziamosios
atsakomybés taikymo padariniy véliau. Pvz., pretenduojant uzimti tam tikras pareigas konkurso
budu ar gauti leidimg jsigyti Saunamajj ginklg savigynai.

Preziumuojama, kad homo sapiens gali pasirinkti kaip jam elgtis vienoje ar kitoje
situacijoje, kokj elgesio modelj pasirinkti ir kokius valinius sprendimus priimti. Kita vertus,
kiekviena situacija yra tokia nepakartojama, unikali, kad vienas zmogus gali pasielgti vienaip,
o kitas Zmogus — Vvisai kitaip. Autorius pritaria kriminology pateikiamai nuomonei, kad Zmonés
konkre¢ig padétj suvokia ir vertina skirtingai. ,,Tai SUSij¢ su asmenybés vertybiy sistemg,
nuostatomis. Todél individualaus nusikalstamo elgesio mechanizme asmenybé ir jai biudingos
savybés vaidina isoriniy veiksniy atzvilgiu lemiamq vaidmenj. Padaryta nusikalstamgq veikq yra
asmenybés ir konkrecios gyvenimo situacijos tarpusavio sqveikos rezultatas, kurioje jos yra
lygiaverciai partneriai. Nusikalstama veika yra asmenybés, kuri sqveikauja su situaciniais
veiksniais, kriminogeniniy savybiy jgyvendinimo pasekmé* (Galinaityté, J. et la. (2010).
Kriminologija. p. 246, 248).

Asmens kriminogeninés savybés gali atsiskleisti, o gali ir neatsiskleisti, tai labai priklauso
nuo pacio asmens ir iSoriniy veiksniy, dar kitaip vadinamu socialinés mikro ir makroaplinkos
terminais. Nusikalstamas veikas padar¢ asmenys irgi skiriasi, netgi tas pacias veikas.
Kriminologai bando skirstyti asmenis padariusius nusikalstamas veikas i tipus pagal tam tikrus
kriterijus. ,,Pagal asmens elgesio socialinj kryptingumgq iSskiriamos penki nusikaltéliy tipai:
profesionalus, jprastinis, nepastovus, neripestingas, atsitiktinis. Pagal kitq kriterijy — kaltés
forma, nusikalstamas veikas padare asmenys gali biuti skirstomi | du tipus, tycines
nusikalstamas veikas padare asmenys ir neatsargias nusikalstamas veikas, padare asmenys.
(Galinaityté, J. et la. (2010). Kriminologija. p. 257-259).

Bendros Zinios apie nusikalteliy arba tiksliau, S$io tyrimo kontekste asmeny
jtariamy/kaltinamy nusikalstamy veiky padarymu tipus, leidzia turéti iSeities taska, priimant
sprendima, ar asmeniui gali biiti taikomas atleidimas nuo baudziamosios atsakomybés pagal
laidavima ar kitu teisiniu pagrindu. Kita vertus, tai gali biti atskiro mokslinio tyrimo objektas.
Sugrjztant prie Sio tyrimo tikslo, svarbiausias elementas jau minétame institutte yra laiduotojas,
kuris jgys §j procesinj statusa baudZziamojoje byloje, jeigu jis atitiks tam tikrus jstatymuose
Jtvirtintus reikalavimus.

Pirmiausia, pradétina nuo atsakymo j klausima, 0 kas gi apskritai gali bati laiduotoju
bendraja prasme. Sis fragmentinis proceso dalyvis suvaidins svarby vaidmenj, kaip privatus

v —

vt —

baudziamajj procesa, ypac kai tai yra susije su teisés pazeid€jo elgsenos korekcija, suteikia viltj
paslydusiam asmeniui reabilituotis visuomengje, keistis, turint sekting pavyzdj, kuris istatymo
leidéjo jvardijamas laiduotoju.
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Visuomeninio santykio susiformavimui ir tolimesnei jo genezei | aukStesnj lygi, kuriame
bus prisiimama atsakomybé uz kito asmens elgsenos poky¢ius, poZiirio j vertybes koregavime,
pirmiausiai privalu atitikti bendruosius jstatymo reikalavimus, norint biiti tokiy santykiy
dalyviu, o kalbant civilinés teisés kategorijomis biiti sandorio Salimi. Sutinkamai su Lietuvos
Respublikos Civilinio Kodekso Pirma knyga, kurio 1.64 str. 1. d. yra nurodoma, kad
oandoriais laikomi asmeny veiksmai, kuriais siekiama sukurti, pakeisti arba panaikinti
civilines teises ir pareigas. .....6. Dvisaliu laikomas sandoris, kuriam sudaryti biitina dviejy
Saliy suderinta valia.7. DaugiaSaliu laikomas sandoris, kuriam sudaryti reikalinga suderinta
trijy ir daugiau Saliy valia.” Asmuo, pretenduojantis jgyti laiduotojo statusa baudziamojoje
byloje, kaip potenciali sandorio Salis jgis teises, pareigas. Kita vertus, ne kiekvienas fizinis
asmuo gali buti sandorio $alimi, o tik tas, kas asmuo turi civilinj veiksnumg ir teisnuma. Kyla
klausimas, o kas gi gali atitikti Siuos bendruosius reikalavimus? Sutinkamai su Lietuvos
Respublikos Civilinio Kodekso Antra knyga 2.1. str. ,,Galéjimas turéti civilines teises ir
pareigas (civilinis teisnumas) pripazjstamas visiems fiziniams asmenims. 2. 2 str. 1. Fizinio
asmens civilinis teisnumas atsiranda asmens gimimo momentu ir isnyksta, jam mirus. ...2.5
straipsnis. Fiziniy asmeny civilinis veiksnumas. 1. Fizinio asmens galéjimas savo veiksmais
jgyti civilines teises ir susikurti civilines pareigas (civilinis veiksnumas) atsiranda visiskai, kai
asmuo sulaukia pilnametystés, t. y. kai jam sueina asStuoniolika mety. 2. Tais atvejais, kali
istatymai leidzia fiziniam asmeniui sudaryti santuokq anksciau, nei sueis astuoniolika mety,
asmuo, kuriam néra suéjes Sis amzius, jgyja visiskq civilinj veiksnumq nuo santuokos sudarymo
momento. Jeigu véliau Si santuoka nutraukiama ar pripazjstama negaliojancia dél priezasciy,
nesusijusiy su santuokiniu amziumi, nepilnametis jgyto visisko veiksnumo nenustoja.*

Taigi, kaip matome, asmuo, pageidaujantis biiti laiduotoju, privalo turéti civilinj teisnumag
ir veiksnuma.

Kitas svarbus klausimas Siame tyrime yra fizinio asmens, norin¢io biti laiduotoju,
pakaltinamumas. Ar gali nepakaltinamas ar ribotai pakaltinamas asmuo buti laiduotoju?
Pakaltinamumas siejamas su gebéjimu suvokti savo veiksmus ir juos valdyti. Preziumuojama,
kad asmuo yra pakaltinamas, kol neatsiranda duomeny rodanciy, kad fizinis asmuo negali
suvokti ir valdyti savo veiksmy. Visa tai turi biti nustatoma laikantis jstatymo nustatyty
procediiry, atliekant tyrimus. Sutinkamai su Lietuvos Respublikos baudZziamojo kodekso (toliau
BK) 18 str. 1 d. nurodoma, kad ,feismas asmenj pripazjsta ribotai pakaltinamu, jeigu
darydamas Sio kodekso uzdraustq veikq tas asmuo dél psichikos sutrikimo, kuris néra
pakankamas pagrindas pripazinti jj nepakaltinamu, negaléjo visiskai suvokti pavojingo
nusikalstamos veikos pobiidzio ar valdyti savo veiksmy. “ BK 18 straipsnyje i$skirti du riboto
pakaltinamumo Kriterijai — medicininis ir juridinis. ,,Asmuo pripazjstamas ribotai pakaltinamu
tik tada, kai nustatomi abu biitini minéti kriterijai. Medicininio kriterijaus isSraiska
baudziamajame jstatyme yra psichikos sutrikimas, kuris néra pakankamas pagrindas pripaZinti
asmenj nepakaltinamu. Juridinis kriterijus apibidinamas dviem pozymiais — intelektiniu ir
valiniu. Pirmas is jy reiSkia asmens gebéjimqg suprasti savo veiksmy esme, antras — asSmens
gebéjimq valdyti savo veiksmus. Taigi pazymétina, kad medicininj riboto pakaltinamumo (kaip
ir nepakaltinamumo) kriterijy sudaro psichikos sutrikimai, taciau vien toks sutrikimas nelemia
riboto pakaltinamumo, nes ne kiekvienu atveju psichikos sutrikimas lemia tokiq biiseng, dél
kurios asmuo negali visiskai suvokti savo veiksmy ar jy valdyti. Ribotas pakaltinamumas
nustatomas dél konkrecios baudziamuoju jstatymu uzdraustos veikos ir gali biiti tik tos veikos
darymo metu. Jeigu kyla abejoniy dél asmens pakaltinamumo, Sioms abejonéms pasalinti
skiriama teismo psichiatriné ekspertizé, nes asmens psichinés biklés tyrimas reikalauja
specialiy Ziniy “ (Lietuvos Auksc¢iausiojo Teismo kasaciné nutartis byloje Nr. 2K-417/2012).
Ar gali toks asmuo paveikti, daryti jtaka kitam asmeniuli, jei ne visiskai suvokia savo veiksmus,
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negali jy valdyti arba tik i§ dalies gali tai daryti. Atsakymas vienareikSmiskas — toks asmuo
negali biiti laiduotoju.

Perzvelgus teisés portala ,,INFOLEX ir atsitiktine tvarka pasirinkus baudziamasias
bylas, kuriose buvo minimas atleidimas nuo baudziamosios atsakomybés pagal laidavima
taikymo institutas, neaptikta duomeny, kad bty keliamas klausimas dé¢l asmens iSreiskusio
norg biiti laiduotoju pakaltinamumo.

Kitas klausimas — laiduotojo amzius. Kokio amziaus sulaukes asmuo gali biiti laiduotoju.
Sutinkamai su Jungtiniy Tauty Vaiko Teisiy Konvencija, kuri priimta Generalinés Asambléjos
44/25 rezoliucija pagal TreCiojo komiteto pranesimg (A/44/736 ir Corr. 1) 1 str. ,Sioje
Konvencijoje vaiku laikomas kiekvienas Zmogus, neturintis 18-os mety, jei pagal taikomg
istatymq jo pilnametysté nepripazinta anksciau. Lietuvos Respublika pasirasé ir ratifikavo $ig
Konvencijg. Sutinkamai su Lietuvos Respublikos Konstitucijos 138 str. 6 p. nuostatomis, kurios
aiSkiai nurodo, kad ,,Tarptautinés sutartys, kurias ratifikavo Lietuvos Respublikos Seimas, yra
sudedamoji Lietuvos Respublikos teisinés sistemos dalis. *

Taigi, apibendrinant galima teigti, kad fizinlam asmeniui norinciam tapti teisinio
santykio, Siuo atveju jgyti laiduotojo procesinj statusg baudziamajame procese, butina turéti
civilinj teisnuma ir veiksnuma, buti pasiekus 18 m. amziaus, i$skyrus atveji numatytg jstatyme,
taip pat suvokti ir valdyti savo veiksmus, t. y. biti pakaltinamu.

Istatymy leidéjas nustaté kas gali biiti laiduotoju ir pateiké reikalavimus fiziniam
asmeniui, norin¢iam biiti laiduotoju ir tuo paciu jgyti procesinj statusag baudziamojoje byloje.
Sutinkamai su BPK 40 str. 1 d.. ,, Asmuo, padares baudziamgji nusizengimg, neatsargy arba
nesunky ar apysunkj tycinj nusikaltimq, teismo gali biti atleistas nuo baudziamosios
atsakomybés, jeigu yra asmens, kuris vertas teismo pasitikéjimo, prasymas perduoti kaltininkg
jo atsakomybei pagal laidavimq. Laidavimas gali buti paskirtas su uzstatu arba be jo. ...3.
Laiduotojas gali biiti kaltininko tévai, artimieji giminaiciai ar kiti teismo pasitikéjimo verti
asmenys. Teismas, priimdamas sprendimg, atsizvelgia j laiduotojo asmenines savybes ar
veiklos pobiidj ir galimybe daryti teigiamgq jtakq kaltininkui. 4. Laidavimo terminas nustatomas
nuo vieneriy iki trejy mety.” Kaip matome BPK 40 str. 3 d. jstatymo leidéjas jtvirtina
reikalavimus fiziniam asmeniui, norin¢iam bati laiduotoju. Minétus reikalavimus galime
pavadinti specialiais, o biitent: laiduotojo asmeninés savybés ar veiklos pobudis, galimybé
daryti teigiamg jtaka kaltininkui.

Taigi, fizinis asmuo, isreiskes norg tapti laiduotoju baudziamajame procese, turi atitikti
bendruosius ir specialiuosius reikalvimus, kurie jstatyme yra jvardijami terminu ,,teismo vertas
pasitikéjimo asmuo“. Tik tuomet teismas (teiséjas) gali suteikti fiziniam asmeniui,
kuris padés jstatymo saugomus ir ginamus teisinius gérius pazeidusiam fiziniam asmeniui
koreguoti savo elgsena, vertybing sistema, poziiirj ] visuomenéje nustatytas elgesio taisykles.
Istatymy leidéjas. suformuluodamas aptakius specialiuosius reikalvimus fiziniam asmeniui
pretenduojanciam tapti fragmentiniu baudziamojo proceso dalyviu - laiduotoju, palieka
ikiteisminio tyrimo pareiglinui, prokurorui, gynéjui, teismui itin placig erdve intepretuoti
Jstatymo jtvirtintg standartg ,,teismo vertas pasitikéjimo asmuo®, turéti pateikty argumenty
vertinimo laisve, ir tuo paciu nejspraudzia | siaurus jstatymo rémus jtraukty proceso dalyviy
pateikiamas nuomones.

Pradedant §j tyrima, pirmiausiai turime turéti aiskig pozicija Siuo klausimu. Ar esant
visoms BK 40 str. nuostatomis teismui (teis€jui) privalu priimti sprendima dél asmens atleidimo
nuo baudziamosios atsakomybés pagal laidavima? AiSky, vienareik§miska ir argumentuota
atsakymg | tai pateikia jau susiformavusj teismy praktika. ,,Kasacinés instancijos teismo
praktikoje pripazjstama, kad, net ir nustacius visas BK 40 straipsnyje nurodytas formalias
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sqlygas, teismui paliekama diskrecija motyvuotai apsispresti tiek dél asmens atleidimo, tiek ir
del atsisakymo atleisti asmenj nuo baudZiamosios atsakomybés pagal laidavimg* (Lietuvos
Auksciausiojo Teismo kasacinés nutartys baudziamosiose bylose Nr. 2K-140/2015, 2K-86-
895/2015). ,,Kasacinés instancijos teismo iSpléstiné septyniy teiséjy kolegija pazymi, kad, net
ir esant visoms BK 40 straipsnio 2 dalyje nurodytoms sqlygoms, teismas gali, bet neprivalo
taikyti BK 40 straipsnj ir asmenj, padariusj nusikalstamq veikq, atleisti nuo baudziamosios
atsakomybés pagal laidavimq. Vien tai, kad A. K. nesutinka su teismy priimtu sprendimu,
savaime nelaikytina netinkamu baudzZiamojo jstatymo taikymu“ (Lietuvos Auks$éiausiojo
Teismo kasaciné nutartis baudziamojoje byloje Nr. 2K-7-266-942/2015).

Lietuvos Auksciausiasis Teismas kasacing€je nutartyje baudziamojoje byloje 2K-120-
489/2016 akcentavo, kad, ,net ir nustacius visas BK 40 straipsnyje nurodytas formalias
sqlygas, teismui paliekama diskrecija motyvuotai apsispresti tiek dél asmens atleidimo, tiek ir
dél atsisakymo atleisti asmenj nuo baudziamosios atsakomybés pagal laidavimg. Teismas turi
pagal savo vidinj jsitikinimg, jvertings byloje esancius jrodymus, padaryti isvadg, kad yra
pakankamas pagrindas manyti, jog asmuo laikysis jstatymy ir nedarys naujy nusikalstamy
veiky, taip pat pasirinktas laiduotojas turés teigiamos jtakos kaltininkui. Be kita ko, byla po
bylos formuojamoje teismy praktikoje nusikaltimy valstybés tarnybai ir kitose bylose taikydami
BK 40 straipsnio nuostatas teismai jpareigoti apsvarstyti, ar iSties kaltininkas yra tokia
nesavarankiska, nebrandi asmenybé, kurios gyvenimisky vertybiy sistema, sugebéjimas
kontroliuoti savo veiksmus, susilaikyti nuo nusikalstamy veiky darymo dar nesusiformave.
Biitent tokiam nusikalstamq veikq padariusiam ir aktyviai atgailaujanciam asmeniui BK 40
straipsnio nuostatos nustato papildomai reikalingg jo tolesnio elgesio korekcijq, autoritetg
turincio asmens (teismo pasitikéjimo verto asmens, artimo giminaicio, tévy) prieziirg,
teigiamos jtakos darymgq, kad nusikaltes asmuo laikytysi jstatymy, nedaryty naujy nusikalstamy
veiky. Be to, asmeniui, vykdanciam profesing veiklg padarius korupcinio pobiidzio
nusikalstamas veikas, atleidimas nuo baudziamosios atsakomybés pagal laidavimgq, neskyrus
baudziamojo poveikio priemonés, uzdraudzZiancios uzsiimti profesine veikla, neatitinka
padarytos nusikalstamos veikos pobiidzio, jos pavojingumo ir Siuo aspektu yra neteisingas
(pvz., kasacinés nutartys baudziamosiose bylose Nr. 2K-319/2008; 2K-239/2008; 2K-P-
82/2010; 2K-71/2011; 2K-312/2011; 2K-140/2015; 2K-137/2015; 2K-86/2015).

Sio tyrimo autorius, spresdamas iSsikelta vieng i§ tyrimo uzdaviniy, identifikuos
Kriterijus, kuriais teismas vadovavosi laiduotoja pripazindamas teismo vertu pasitikéjimo
asmeniu. Jstatymy leidéjas jtvirtino specialiuosius reikalavimus fiziniam asmeniui, norin¢iam
tapti laiduotoju vartodamas $ig juriding konstrukcija ,,laiduotojo asmenines savybes ar
veiklos pobudj ir galimybe daryti teigiamg jtaka kaltininkui“. Minétoje konstrukcijoje
vartojamas skiriamasis jungtukas ,,ar“. ,,Tradiciniuose lietuviy kalbos gramatikos darbuose,
kuriuose remiamasi logika, jungtukai ir, ar, arba yra skirstomi panasiu kaip logikoje principu:
., ir laikomas sujungiamuoju jungtuku, kurio paskirtis — jungti kalbos elementus, kuriais
jvardijamiems dalykams vienodai tinka tai, kas predikuojama. ,, Ar, arba“ — skiriamieji
jungtukai, kurie sieja sintaksinius elementus, kurivose jvardijami tokie dalykai, is kuriy tik
vienam gali tikti tai, kas predikuojama“ (Akelaitis. G. (2012). Tai leidzia mums i$skaidyti
istatymo leidéjo vartojama juriding konstrukcija dél specialaus reikalavimo fiziniam asmeniui
iSreiskusiam norg tapti laiduotoju, fragmentiniu baudziamojo proceso dalyviu, santykinai j dvi
autonomiskas dalis, o biitent: 1) asmeninés savybés ir galimybé daryti teigiama poveikj
kaltininkui; 2) veiklos pobiidis ir galimybé daryti teigiamg poveikj kaltininkui.

Visuotiné lietuviy enciklopedija zodj ,,veikla‘“ aiskina taip: ,,sgmoningas elgesys, turinti
tam tikrq tikslg. Pagrindinés risys: Zaidimas, mokymasis, darbas ir kiiryba. Veiklai bidinga
perspektyva (iSankstinis planas, apimantis veikimo terminus, metodus ir priemones), jq skatina
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tam tikri is poreikio kylantys motyvai. Veikla néra jgimta, jos Zmogus ismoksta gyvendamas.
Veiklos ismokimas susideda is keliy tarpusavyje susijusiy, bet skirtingy pakopy.
Elementariausia veiklos iSmokimo pakopa yra Zinojimas (kai stebéjimai ar Zodinés instrukcijos
Zmogui suteikia Ziniy apie tam tikrg veiklg, bet jos jis atlikti nemoka). Kai Zmogus ne tik Zino,
kaip atlikti veiksmus, bet ir moka tai padaryti, veiklos iSmokimas pereina j mokéjimo pakopq.
Dar aukstesné veiklos iSsmokimo pakopa yra motorinés (pavyzdzZiui, rasymo, dainavimo,
zaidimo, profesinio darbo) ir vidinés, arba protinés (pavyzdziui, veiklos planavimas, tikroves
stebéjimo, problemy sprendimo, meninés ir mokslinés kirybos), veiklos jgidziai. Pati
auksciausia veiklos iSmokimo pakopa vadinama meistriskumu (tobulas veiklos atlikimas
tinkamai panaudojant Zinias, mokéjimus ir jgudzius). Meistriskai gali biiti atliekama bet kokia
sudétinga veikla (pavyzdziui, skambinimas fortepijonu, zmoniy grupés organizavimas kokiai
nors veiklai). Kiekvienos veiklos sékme lemia jgimty (gabumai, talentas, genialumo prielaidos)
ir iSmokty savybiy deriniai. ...Veikla nebiity sqmoninga ir tikslinga be jvertinimo, kuris
garantuoja griztamgjg informacijq ir koreguoja tikslo siekimgq. ISoriné (fiziné) ir vidiné
(psichiné) Zmoniy veiklos pusés neatskiriamai susijusios. “

Zodis ,,pobiidis* lictuviy kalbos Zodyne aiskinamas kaip ,, daikto ar reiskinio skiriamyjy
ypatybiy visuma, bidinga ypatybé, charakteris, ... prigimtis, biidas. Aiskinant minétus du
zodzius ,,veikla®, ,,pobiaidis“ gramatiniu, loginiu aiSkinimo budais matome, kad veiklos
pobudis, tai aktyvus, sgmoningas elgesys siekiant tam tikrg uzsibrézto tikslo su griztamuoju
rysiu.

Tai leidzia daryti iSvadg, kad tiek laiduotojo, tick asmens padariusio teisés pazeidimag
vertybin¢ sistema, pozilris ] padaryta nusikalstamg veika, sutapty. Juk nebitinai, kad
laiduotojas ir kaltininkas turéty tuos pacius pomégius, dirbty panasu darba, kartu gyventy. Tali
patvirtina Siuo klausimu besiformuojant teismy praktika, kuri nurodo, kad ,Lietuvos
Respublikos BK 40 straipsnio 1 ir 3 dalyse nustatytos sqlygos nereikalauja, kad laiduotojas
turéty gyventi kartu su kaltininku, jo darbiné veikla turéty biiti panasi j kaltininko. Vien tai, kad
tokios aplinkybés nenustatytos, nedraudzia asmenj pripazinti tinkamu laiduotoju* (Lietuvos
Respublikos Auksciausiojo Teismo kasaciné nutartis baudziamojoje byloje Nr. 2K-164-
895/2018).

Sprendziant dél laiduotojo tinkamumo tapti nauju baudziamojo proceso dalyviu, ,.turi
biiti issiaiskintas jo poziuris j kaltininko padarytq nusikalstamq veikq, taip pat laiduotojas turi
nurodyti savo biisimos teigiamos jtakos pobiidj atleidZziamam nuo baudZiamosios atsakomybés
asmeniui “ (Lietuvos Auks¢iausiojo Teismo kasacinés nutartys baudziamosiose bylose Nr. 2K-
P-82/2010, 2K-71/2011, 2K-305/2011, 2K-186-942/2018, 2K-96-628/2019). ,, Aplinkybés, kad
laiduotojas nekritiskai vertina kaltininko elgesj, yra svarbios sprendziant dél laiduotojo
tinkamumo, jo galimybés atlikti jam, kaip laiduotojui, pavestas pareigas* (Lietuvos
Auksciausiojo Teismo kasaciné nutartis baudziamojoje byloje Nr. 2K-136/2012).

Atkreiptinas démesys, kad Lietuvos Respublikos baudziamojo proceso kodekse
nejtvirtinta laiduotojo teisé susipazinti su visa baudziamosios bylos medziaga, po to kai jis
pateikia pra§yma tapti nauju proceso dalyviu, atitinka jstatymo keliamus reikalavimus.

Kokiomis asmeninémis ir charakterio savybémis turi disponuoti laiduotojas,
pretenduojantis i nacionalinio jstatymo leidéjo jtvirtinta standartg ,,teismo vertas pasitikéjimo
asmuo*, kuris galéty daryti apciuopama jtaka kito asmens, pazeidusio teisés normas elgesenai,
ja pakoreguoti, nukreipti teisés pazeidéjo samong, elgsena link visuotinai priimty vertybiy
gerbimo ir priimty elgesio taisykliy laikymosi. Kaip laiduotojo asmeninés ir charakterio
savybés buvo jvertintos Lietuvos teismy praktikoje?

Spresdamas auks$éiau iskeltus uzdavinius, tyrimo autorius, pasirinkes raktinius zodZius
paieskai ,,teismo vertas pasitikéjimo asmuo*, iSanalizavo teisés portale ,,INFOLEX* esancius
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Lietuvos AukscCiausiojo Teismo kaip nacionaliniy teismy praktikos formuotojo priimtus
procesinius sprendimus bei Zemesnés pakopos teismy sprendimus. ISanalizaves nutartis
autorius susistemino gautg informacija ir nustaté, kad pripazjstant asmenj, vertu teismo
pasitikéjimo ir galin¢iu biti laiduotoju, atsizvelgiama j galimo laiduotojo:

- asmenines savybes;

- veiklos pobid; ir realig galimybg daryti teigiamg jtakg kaltininkui;

- laiduotojo pateikiama charakteristika i§ darbovietés;

- teistumo duomenis apie laiduotoja;

- duomenis i§ administraciniy nusiZzengimy registro apie laiduotoja;

Lietuvos Auksciausiojo Teismo kasacinéje nutartyje baudziamojoje byloje Nr. 2K-96-
628/2019 konstatuota, kad ,,laiduotojo administracinis baustumas néra absoliuti aplinkybé,
paneigianti LR BK 40 straipsnio taikymo galimybes — kiekvienu atveju vertintina padaryty
administraciniy nusizengimy esmé. Kita vertus, kaltininko padarytos veikos ir laiduotojo
ankstesniy administraciniy nusizengimy pobidis gali parodyti, kad pasirinktas asmuo yra
netinkamas biti laiduotoju. *

., Sprendziant dél laiduotojo atitikties LR BK 40 straipsnio 1 ir 3 dalyse nurodytiems
reikalavimams, turi biiti apibrézta, kokj realy aukléjamgqji poveikj gali padaryti laiduotojas, be
kita ko, atsizvelgiant j kaltininko veiklg, jo padarytos nusikalstamos veikos ypatumus, kaltininko
ir laiduotojo tarpusavio santykius ir pan “. (Lietuvos Auksc¢iausiojo Teismo kasacinés nutartys
baudziamosiose bylose Nr. 2K-255/2014, 2K-132-699/2017, 2K-186-942/2018). ,,SprendZiant,
ar laiduotojas galés daryti teigiamg jtaka nusikalstamg veikg padariusiam asmeniui, vertintinas
ir laiduotojo materialaus priklausomumo nuo kaltininko faktas. Siuo aspektu kasacinéje
nutartyje baudziamojoje byloje Nr. 2K-67-942/2019 atkreiptas démesys j tai, kad materialinis
sugyventinés priklausomumas nuo kaltininko gali neleisti prieStarauti jo priimtiems
sprendimams. Galimybe daryti teigiamq jtakq paprastai paneigia tai, kad laiduotojas ir
kaltininkas néra saistomi tvirtais asmeniniais rySiais, susitinka retai, bendrauja nereguliariai,
Jy nesieja glaudiis santykiai “ (Lietuvos Aukséiausiojo Teismo kasaciné nutartis baudziamojoje
byloje Nr. 2K-134-1073/2018).

Autorius taip pat pateikia Zemiau tuos teismy praktikos pavyzdzius, kuomet byloje
nenustatytos realios laiduotojo galimybés daryti teigiamg jtakg atleistam nuo baudziamosios
atsakomybés asmeniui. Pvz., , nustatyta, kad dél amziaus, einamy pareigy ir kity byloje
nustatyty aplinkybiy kaltininko siinus objektyviai néra pajégus imtis priemoniy jtakai savo tévui
daryti ir biti jam autoritetas ““ (Lietuvos Auks¢iausiojo Teismo kasaciné nutartis baudziamojoje
byloje Nr. 2K-186-942/2018). ,,Nustatyta, kad laiduotojas nekritiskai vertina kaltininko elgesj
— tai yra svarbios aplinkybés, sprendziant dél laiduotojo tinkamumo, jo galimybés atlikti jam,
kaip laiduotojui, pavestas pareigas“ (Lietuvos Auks¢iausiojo Teismo kasaciné nutartis
baudziamojoje byloje Nr. 2K-136/2012).

Vienas i§ instrumenty, vertinant ar asmuo, pateikes prasyma biti laiduotoju, atitinka
suformuluotg jstatymo leid¢jo standartg ,,biiti teismo pasitikéjimo vertu asmeniu* yra tyrimo
veiksmas — apklausa. Sis duomeny rinkimo jrankis j teismo verto pasitikéjimo asmens statusa
predentuojantj fizinj asmenj yra atliekamas ikiteisminio tyrimo stadijoje — ikiteisminio tyrimo
jstaigos pareiglino, o bylg perdavus teisminiam nagrinéjimui — teismo (teiséjo). Apklausos
turinys susijes su laiduotojg charakterizuojanciais duomenimis, jy analize bei rySiy su
kaltininku kokybés, intensyvumo, nepertraukiamumo nustatymu. Pvz., teismas konstatavo, kad
K. V. tik formaliai atitinka BK 40 straipsnio 3 dalyje nustatytus reikalavimus, keliamus
laidotojo asmenybei. Nes byloje nustatytos kitos svarbios aplinkybés patvirtina, kad ji néra
kasatoriui autoritetq turintis asmuo (anksciau jau buvo nukentéjusi nuo sutuoktinio smurtinio
elgesio ir dél to net buvo pradétas baudziamasis procesas; nagrinéjamo jvykio metu buvo
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susipykusi su savo sutuoktiniu, dél jo elgesio nenoréjo jo matyti ir bijojo biiti savo namuose,
kuriuose nebuvo 3—4 paras), ir neleidzia spresti apie jos tinkamumgq biti laiduotoja, t. y.
gebéjimg kontroliuoti savo sutuoktinio elgesj, daryti jam teigiamq jtakq, pasiryzimg prisiimti
atsakomybe sau dél laidavimo, garantuoti, kad jis daugiau jstatymy nepazeis. Siuo aspektu
pazymétinos ir kitos svarbios aplinkybés, turincios jtakg teismo vidinio jsitikinimo ir
pasitikéjimo asmeniu, kaip laiduotoju, susiformavimui, yra tai, kad pirmosios instancijos teisme
K. V., siekdama palengvinti kasatoriaus teising padétj, teismq klaidino, davé neteisingus
parodymus ir Nenurodeé, kaip ji ruoSiasi daryti teigiamgq jtakq savo sutuoktinio elgesiui ir jj
kontroliuoti “ (Lietuvos Auksc¢iausiojo Teismo kasaciné nutartis baudziamojoje byloje Nr. 2K-
132-699/2017).

Kauno apygardos teismo nutartyje baudziamojoje byloje Nr. 1A-248-813/2023 nurodoma,
kad ,,teismy praktikoje sprendziant, ar yra pagrindas manyti, kad asmuo laikysis jstatymy ir
nedarys naujy nusikalstamy veiky, atsizvelgiama j duomenis, leidZiancius daryti iSvadg apie
atsitiktin padarytos veikos pobiidj ar, priesingai, polinkj nusikalsti ar kitaip paZeisti jstatymus.
Taip pat vertintinos aplinkybés, apibiudinancios kaltininko asmenybe, jo poziiurj j padarytg
veikq, elgesj praeityje ir pan.” (Lietuvos Auksc¢iausiojo Teismo nutartys baudziamosiose
bylose Nr. 2K-221-693/2017, 2K-176-303/2018, 2K-145-895/2018, 2K-274-693/2018).
»Vienai ar kitai isvadai, be kita ko, gali turéti jtakos ankstesni (iSnyke) kaltininko teistumai ir
veiky, uz kurias jis anksc¢iau buvo nuteistas, pobiidis, taip pat informacija apie anksciau
padarytus administracinius nusizengimus (Lietuvos Auks$Ciausiojo Teismo nutartys
baudziamosiose bylose Nr. 2K-108/2011, 2K-67-511/2017, 2K-221-693/2017, 2K-100-
648/2019, 2K-114-628/2019, 2K-250-976/2020). ... Byloje esantis Administraciniy
nusizengimy registro israsas apie asmeniui registruotus administracinius nusiZengimus
(pazeidimus) ir priimtus sprendimus uz paskutinius 5 metus patvirtina, kad V. K. nekartg
baustas administracine tvarka uz Keliy eismo taisykliy pazeidimus. 2021 m. jis baustas uz
nustatyto greicio virsijimq, naudojimgsi mobilaus rysSio priemone vairuojant automobilj;
transporto priemonés neapdraudimq privalomuoju draudimu ir vairavimg transporto
priemonés, kuri neapdrausta transporto priemoniy valdytojy civilinés atsakomybés
privalomuoju drausimu; 2020 m. baustas uz nustatyto greicio virsijimg,; transporto priemonés
vairavimq neuzsisegus saugos dirzo. 2019 m. ir 2018 m. jis buvo baustas uz nustatyto greicio
virsijimq. Be to, Varénos rajono apylinkeés teismo 2016 m. geguzés 10 d. baudZiamuoju jsakymu
Jis buvo nuteistas uz BK 227 straipsnio 2 dalyje numatyto nusikaltimo padarymg, t. y., uZ tai,
kad siekdamas isvengti administracinés atsakomybés uz vaziavimg transporto priemone
neuzsisegus saugos dirzo, davé kysj policijos pareigiinams. IS baudzZiamojo jsakymo turinio
matyti, kad iki minéto nusikaltimo padarymo jis taip pat ne kartg buvo baustas uz jvairiy Keliy
eismo taisykliy pazeidimy padarymq. Nors Sis teistumas, kaip, beje ir dar vienas teistumas
(2005 m. spalio 24 d. nuosprendis), yra isnykes, taciau pirmosios inStancijos teismas,
spresdamas dél laidavimo instituto taikymo galimybés, pagristai tai vertino kaip V. K.
charakterizuojancias aplinkybes, rodancias, kad jis yra linkes nepasisyti teisés akty
reikalavimy asmuo, taip pat néra pavyzdingas vairuotojas. Atsizvelgus j Sias aplinkybes, taip
pat aplinkybes, susijusias su aptariamo nusikaltimo padarymo aplinkybémis, t. y., kad
nuteistajam buvo nustatytas 2,11 promilés neblaivumas, automobilis vairuotas darbo dieng, po
darbo valandy, kuomet biina intensyvesnis eismas, tuo keliant dar didesnj pavojy tiek savo, tiek
kity eismo dalyviy sveikatai ar net gyvybei, daroma isvada, kad nuteistasis atsainiai vertina
istatymy reikalavimus, jam taikytas atsakomybés formas, nesvarsto ir nevertina galimy tokio
savo neteiséto elgesio pasekmiy ateityje. Teismo pareiga paskirti tokiq bausme, kuri realiai, o
ne formaliai paveikty asmenj, kad pastarasis ateityje laikytysi jstatyty ir nedaryty naujy
nusikalstamy veiky. Todél darytina isvada, kad nagrinéjamu atveju yra reali tikimybé, jog
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asmuo ateityje tinkamai nesilaikys jstatymy ir darys naujas nusikalstamas veikas, todél
pirmosios instancijos teismas padaré pagristq isvadq, kad Siuo atveju néra galimas atleidimo
nuo baudziamosios atsakomybés pagal laidavimg taikymas.

Tyrimo autorius neaptiko teismy praktikoje, taikant teisés pazeidéjo atleidimg nuo
baudziamosios atsakomybés pagal laidavimg (BK 40 straipsnis), apie galimo laiduotojo
asmenines savybes, jy iSsamesne analiz¢ psichologiniu aspektu. Viena i§ svarbiausiy Zzmogaus
asmeniniy savybiy yra sgziningumas. Ar gali nesaziningas asmuo daryti teigiama jtaka kitam
asmeniui, koreguoti jo elgsena link visuotinai priimtiny vertybiy. Pvz., ar gali asmuo, kuris
vengia mokéti priteisty teismo sprendimu alimenty vaiky iSlaikymui, ar asmuo, kuriam
priteistos moketi skolos kreditoriams civilingje byloje dél priiimty prievoliy nevykdymo atitikti
istatymo leid¢jo nustatytam standartui ,,teismo vertas pasitikéjimo asmuo?*“ Atsakymas i
keliamus klausimus bty neigiamas — negali. Tai pat sprendZziant apie fizinio asmens asmenines
savybes labai svarbus elementas yra charakterio bruozai, kurie sutinkamai su ,,Psichologijos
ivado* autoriais J. Lape ir G. Naviku ,,isreiskia Zzmogaus nuostatas j: 1) kitus Zzmones, kolektyvus
(nuosirdumas, pasitikéjimas, jautrumas, pakantumas arba priesingos savybés); 2) darbg
(darbstumas arba tingumas, punktualumas, stropumas, atsakomybé, kirybiskumas arba jy
stoka); 3) daiktus (tvarkingumas, taupumas, nevalyvumas, islaidumas), 4) patj save (kuklumas,
iSdidumas, savimeilé, savikritiSkumas, godumas,drovumas ir t. t.). Charakterio bruozai sudaro
struktiirq. Atskiri bruozai néra atsitiktiniai — jie tarpusavyje susije. PavyzdZziui, drovus Zmogus
bus kuklus, ramus, nuolankus, paslaugus ir pan. Zinodami vieno Zmogaus charakterio bruozus
galime numanyti ji turint ir kai kuriuos kitus, kuriy jo elgesyje dar nepastebéjome. “ (J. Lape,
G. Navikas, (2003), p. 211). Tai suponuoja i$vada, kad atliekant galimo laiduotojo vertinimg
turi biti jtraukiama daugiau instrumenty, o tiksliau informacijos Saltiniy, leidzian¢iy turéti daug
iSsamesnj vaizda apie fizinj asmen] pasirengusiu biiti laiduotoju. Tokiais Saltiniais galéty biity
duomenys i§ skolininky duomeny bazés, atviry informacijos Saltiniy, medicinos jstaigy apie
turimas priklausomybes. Kitas klausimas, ar gali bati laiduotoju asmuo, turintis dar
nepasibaigusi teistumg. VienareikSmiSko atsakymo Sioje situacijoje negali biiti, reikia
atsizvelgti  nusikalstamos veikos padarymo aplinkybes, nusikalstamos veikos sunkuma, kaltés
forma ir kt. aplinkybes, prie§ priimant procesinj sprendima pripazinti fizinj asmenj atitinkantj
jstatymo jtvirtintg standartg ,,vertas teismo pasitikéjimo asmuo“ arba ,nevertas teismo
pasitikéjimo asmuo. Apklausiamas galimas laiduotojas teisme turéty biiti visada jspéjamas del
melagingy duomeny pateikimo apie save.

Sio tyrimo autorius trumpai apzvelges kriterijus, kurie taikytini pripaZjstant asmenj
laiduotoju, suteikiant jam teismo verto pasitikéjimo asmens statusa, sitilo praplésti vertinimo
instrumenty, o tiksliau, jtraukiant informacijg 1§ skolininky duomeny bazes, atviryjy
informacijos $altiniy, rekomendacinis laiSkas skirtas apibtadinti laiduotoja. Tai leisty patobulinti
patikros procediiras, leidzianias teismui (teiséjui) priimti valinj sprendimg, kuriuo
konstatuojama, kad laiduotojas, kuriam suteikiamas procesinis statusas baudziamojoje byloje,
atitinka teismo verto pasitiké¢jimo asmens standartg.

Atlikus anonimiskai nestruktiiruotg interviu apie asmens atleisto nuo baudziamosios
atsakomybés pagal laidavima elgsenos pokyc¢iy vertinimg elektroniniy rySio priemoniy pagalba
Sesius respondentus, dirbancius advokatais, prokurorais, ikiteisminio tyrimo pareigiinais,
probacijos tarnybos pareigiinais buvo gauti atsakymai, kad jokia institucija, jskaitant probacijos
tarnyba, neatlieka atleisty nuo baudziamosios atsakomybés pagal laidavimg asmeny elgesio
korekcijos tarpiniy vertinimy. Taigi, tai leidZia teigti, kad grjztamojo rySio tarp valstybés
institucijy ir teisiSkai reikSmingo visuomeninio santykio, atsiradusio taikant atleidima nuo
baudziamosios atsakomybés pagal laidavimg dalyviy néra. Tyrimo autoriaus nuomone, toks
griztamasis rySis padéty pasidalinti geraja praktika kaip ir kokiais buidais daryti teigiama jtaka
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teisés pazeidéjams, leisty laiduotojo procesinj statusg jgijusiam fiziniam asmeniui geriau atlikti
nelengva misijg.

ISvados

1. Bendrieji reikalavimai fiziniam asmeniui norin¢iam tapti teisinio santykio, $iuo atveju jgyti
laiduotojo procesinj statusg baudziamajame procese: turéti civilinj teisnumg ir veiksnuma,
suvokti ir valdyti savo veiksmus, t. y. biiti pakaltinamu bei biiti pasiekus 18 m. amziaus,
iSskyrus atvejj, numatyta jstatyme.

2. Jstatymo leidéjo suformuluotus specialius reikalavimus galimam laiduotojui galima
santykinai suskirstyti j dvi grupes: 1) asmeninés savybés ir galimybé daryti teigiama
poveikj kaltininkui; 2) veiklos pobiidis ir galimybé daryti teigiama poveiki kaltininkui.

3. Pripazjstant asmenj, vertu teismo pasitikéjimo ir galinciu biiti laiduotoju, teismy praktikoje
atsizvelgiama j galimo laiduotojo:

- asmenines savybes;

- veiklos pobidj ir realig galimybe daryti teigiamg jtaka kaltininkui;
- laiduotojo pateikiama charakteristikg i§ darbovietés;

- teistumo duomenis apie laiduotoja ;

- duomenis i§ administraciniy nusiZzengimy registro apie laiduotoja.

4. Lietuvos Respublikos baudziamojo proceso kodekse nejtvirtinta laiduotojo teisé susipazinti
su visa bylos medziaga, po to kai jis pateikia praSyma tapti nauju proceso dalyviu ir atitinka
jstatymo jam keliamus reikalavimus kaip teismo vertas pasitikéjimo asmuo.

5. Saziningumas kaip viena esminiy fizinio asmens asmeniniy savybiy yra butinas elementas
jstatymo leidéjo suformuluotame standarte ,teismo vertas pasitikéjimo asmuo*
sprendziant klausimg dél fizinio asmens pripazinimo laiduotoju.

6. Atliekant galimo laiduotojo vertinimg sitlytina dar papildomai gauti informacijos i$
skolininky duomeny bazés, atviryjy informacijos Saltiniy, rekomendaciniy laisky prie jau
tardiciskai susiformavusiy informacijos Saltiniy.

7. Grjztamojo rySio tarp valstybés institucijy ir teisiSkai reikSmingo visuomeninio santykio,
atsiradusio taikant atleidimg nuo baudZiamosios atsakomybés pagal laidavima dalyviy néra
konstatuota. Toks rySis padéty pasidalinti gergja praktika darant teigiamg jtakg teisés
pazeidéjams, leisty laiduotojo procesinj statusg jgijusiam fiziniam asmeniui geriau atlikti
pareigas.
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A PERSON (NOT) WORTHY OF THE COURT'S TRUST

Gediminas BUCIUNAS
Vytautas Magnus University, Mykolas Romeris University

Summary

The purpose of this scientific article is to analyze the criteria by which the court (judge) officially
introduces a new participant in the criminal process — a surety. This procedural figure appears at a
separate stage of the criminal proceeding, namely, when the issue of releasing a person from criminal
liability on bail is decided. In this case, a participant is included in the process, who can play a very
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important role in the background of the criminal punishment in the nearest future. The legislator
designates such a fragmentary participant in the criminal proceeding as a surety, who must meet the
standard of a person worthy of the court's trust. What really lies behind this term, what are the
requirements to meet the standard formulated by the legislator for a surety, namely to be a person of
trust worthy of the court (judge)? The national legislator only defines the circle of persons who can be
asurety, although it does not provide any more detailed criteria on the basis of which it would be possible
to be guided in making a voluntary decision both for the prosecutor when the issue of a person's release
from criminal liability is doing to debate on bail and for the court (judge) on making the final decision
on behalf of the state to release an offender from criminal liability on bail.

The author of this research paper is going to conduct a study on the criteria on the basis of which
a new, fragmentary participant appears in a separate stage of the criminal proceeding and who meets the
standard formulated by the national lawmaker as "a person worthy of the trust of the court". First of
all, the author of this paper analyzes the case law on releasing from criminal liability on bail and what
kind of criteria was accepted by the court (judge) when decision on granting procedural status to a
natural person — a surety was done. The author of this research paper presents proposals for the further
development of the criteria on determining whether a person is worthy of the court's trust or not.

Keywords: Criminal proceedings, criminal punishment, release from criminal liability on bail, a surety,
a person worthy of the trust of the court, the criteria.
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Abstract A research and methodological approach to the development of the business mechanism of investment
projects (IP) at production enterprises is proposed; it is based on the development of the management system of
investment projects with regard to the leverages, tools, management methods, financial activity of the enterprise,
the efficiency of the investment project; it envisages the assessment of the investment capacities of the enterprise,
provided that the project is implemented; this will allow to select the most efficient investment project, enhance
the efficiency of the project management with the goal of the rational utilization of the project resources,
achievement of the goals determined, the successful implementation of the project, which would contribute to
improving the results of the enterprise-related investment activities (1A).

Keywords: Methodology; business; investment projects.

Introduction

IA intensification by production enterprises is the basis for their development, renewal of
their functioning, improvement of financial indicators, enhancement of their competitiveness,
as well as prerequisite for improving the economic development of Ukraine. However, lowering
the share of investment resources is negatively impacting the development of production
enterprises. The economy development is characterized by the unstable political system,
emergence of crisis phenomena, aggravation of socio-economic problems, which causes
complications in the regional development and reduction of financial stability of food industry
enterprises. Under these conditions, the investment capital decreases within the country, as well
as the level of trust and investors' involvement decrease, causing stagnation of enterprises.
Accordingly, crisis developments negatively impact implementation of IP and their efficiency.
It is worth mentioning that the safe development, the success of enterprises’ financial activities
depends also on the performance of an implemented IP or several projects. To assure
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implementation of investment projects, protection against the investment market’s risks is
required, as well as the stable operation of enterprises, stabilization of country’s development,
provisioning with financial resources, investment capital, involvement of investors etc.
Provided introduction of an investment project, the company does not only involve the capital
of international investors, but practices also the well-considered investment policy. The
company’s investment activity provides possibilities for its development, involvement of
internal and external investment resources with the goal of profiting. However, the success of
IA depends on the level of riskiness and profitability of an IP.

In accordance with the mentioned circumstances, the role and need to apply the
company’s I[P management system increases. The IP management system provides for the
successful implementation of the project with the purpose of achieving the determined goals.
To improve the management system efficiency, application of the business mechanism for the
IP’s implementation is important. Application and development of the business mechanism
would allow assessing hazards, factors of the investment market, to determine IP’s advantages,
the scope of available and required investment resources, to organize the successful
implementation of the project during each phase of activities.

Analysis of recent investigations and published papers

Issues of the investment management, IP, utilization of the business economics
mechanism, specific features of the investment portfolio development and management,
introduction of the MBO method (management by objectives) in managing investments have
been studied as by foreign, as well as national scientists. The mentioned issues have been
studied by the following scientists: K.O. Biliaieva, N.A. Sokolova (2010), I.O. Biianska (2010),
I.A. Blank (2001), I.M. Boiarko L.L. Hrytsenko (2011), M.P. Voynarenko , A.V. Cherep, O.I.
Gonchar, O.G. Cherep, D.V. Krylov, L.G. Oleynikova (2019), O.V. Hryvkivska, O.V
Prokopets (2010), Ye.S. Kuzmin (2012), P.V. Kukhta (2011), P.V. Kukhta (2012), Kh.Z.
Makhmudov, I.1. Petrenko (2011), H.A. Makhovykova (2010), O.H. Nastasenko (2010), 1.0.
Paslavska (2008).

Researchers have quite carefully analyzed specific features of managing investment
projects, however issues of developing the IP business economics mechanism on enterprises
remains unsolved, as well as the issue of its place in managing the investment projects, the
development of the project management system with regard to the business economics
mechanism.

Presentation of key topics

The IP management system of production enterprises based on the business economics
mechanism consists of a set of successive phases, because their successive implementation
provides for implementing the project by taking balanced managerial decisions, by being
committed to the established principles, correcting the project implementation process,
eliminating deviations, which would help to achieve the expected effect, to reliably implement
the project, to meet interests of project participants. The required prerequisite of the IP
management system with regard to the business economics mechanism is the implementation
of phases in a certain consequence, correspondence to determined rules and requirements to
allow for the reliable utilization of the investment, financial, labour project-related resources
etc.
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The following shall be included into the IP management system tasks based on the
business economics mechanism: substantiation of the structure and type of the project;
determining the scope of the required resources; substantiation of the project goals; determining
the project participants; establishing supervision over the project implementation; assessment
of possible risks and hazards of the investment market; setting up the project budget;
determining the project implementation deadlines; composing the activities’ schedule for each
project implementation phase; provisioning the governmental assistance and supervision;
monitoring of the project-related personnel implementing their obligations. The investment
project management system based on business economics mechanism envisages the project
scheduling, setup, organisation, implementation, motivating, and the project supervision and
consists of fourteen phases. Each phase of the investment project management system based on
the business economics mechanism is considered below.

During the first phase, the project management system is developed. During this phase,
special groups are set up, which will introduce the IP implementation process, coordinate the
project participants’ actions and the group includes representatives of all project participants,
the project manager, the project personnel. This phase is characterized by the management of
the scheduling process, organization, supervision of works related to the investment project.
Coordination of actions during this phase is a prerequisite to the timely completion of assigned
tasks and to the sequence of implementing further phases.

During the second phase, characteristics of the IP implementation business economics
mechanism are taken into account. Major components of this mechanism are: the managed and
managing subsystems; organisational, motivating and economic tools; governmental levers, tax
levers, legislative levers, financial levers, innovative-investment levers; management methods;
management subsystems. Accounting for components of the business economics mechanism
opens up opportunities to determine and coordinate the project implementation process, to
account for the cooperation extent between the national, local authorities, investors, company’s
owners, to decrease the impact of hazards and risks provided coherent implementation of all
phases of the mechanism.

During the fourth phase, the investment market factors are assessed, as well as internal
and external environment factors, thereby allowing to identify hazards, risks, to develop actions
for avoiding those or decreasing the negative impact on the IP implementation (Fig. 1- 3).

The following internal environment factors are worth considering: interconnections and
mutual assistance between the members of the project team; level of qualification of project
team employees; the management style of the investment project manager; involvement of
project team members; the authenticity of the information exchanged by the project
participants; measure of responsibility of project participants; timely execution of duties by
project team members; the enterprise competitiveness level; organization of the production
process; lack of equity funds provided by foreign investors; increase in the volume of raised
and borrowed funds; rising prices for manufactured goods; missing the IP activities’ deadlines;
insufficient implementation of the up-to date equipment; foreign investors leaving the project;
reduction of production capacity of the enterprise. It should be mentioned that internal factors
could include the possibility of managing and introduce changes in accordance with the IP
implementation needs.
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Figure 1. Internal factors impacting implementation of an investment project at food industry enterprises
Source: introduced by authors

The following internal environment factors are worth considering: interconnections and
mutual assistance between the members of the project team; level of qualification of project
team employees; the management style of the investment project manager; involvement of
project team members; the authenticity of the information exchanged by the project
participants; measure of responsibility of project participants; timely execution of duties by
project team members; the enterprise competitiveness level; organization of the production
process; lack of equity funds provided by foreign investors; increase in the volume of raised
and borrowed funds; rising prices for manufactured goods; missing the IP activities’ deadlines;
insufficient implementation of the up-to date equipment; foreign investors leaving the project;
reduction of production capacity of the enterprise.

Amongst external environment factors, the following should be emphasized: investment
ambitions of enterprises; development of the tax system; investment climate in the country; the
tax load; development of the banking system; conditions of enterprise operation; effectiveness
of the current legislation; instability of the political system; level of economic development;
implementation of information technologies; environmental standards for products; welfare of
population; population living conditions and life standards; state regulation and support of 1A
enterprises, provision of guarantees to foreign investors and protection of their rights; use of
risk insurance system for foreign investors; stock market regulation; examination of investment
projects. External factors continuously impact the IP implementation, they impact its
development and can not be controlled, however they are to be adopted to in accordance with
the determined project’s goals.
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The following are the investment market factors: market infrastructure; the investment
market participants; development of the investment sphere; change of investors’ interests;
development of the investment market; appearance of new products on the market; the demand
change, interests of international missions; the attractiveness of the country on the world
market; establishment of international trade; operation of international investment funds;
condition of the stock market; credit and deposit rates proposed by commercial banks; prices
for investment services; demand for capital goods; volume of direct investments; share of
domestic and foreign investment market; international assistance; money market; real estate
market; commodity market conditions; investment activity of enterprises; availability of free
economic zones; investment activity of population; 1A of banks. To conclude, the investment
market factors listed below play an important role; they have to be taken into account during
then development, configuration and implementation of an investment project, as they impact
the IP effectiveness and its expected results.

Planning is performed during the fourth phase the project, in other words goals and
purposes of the investment project are determined, as well as goals of the business economics
mechanism, and plans concerning achievement of those goals are developed and drafted.

In accordance with goals determined within the project management system, they can be
corrected provided there are deviations, with the purpose of achieving expected results. During
this phase the project team is set up, including investors, owners of the enterprise,
representatives of the governmental and local authorities, the project manager, the project
accountant, the project engineer, head of logistics department, the auditor of the project, the
construction head, manager responsible for endorsing contracts, personnel, suppliers, agents,
support organizations, consultants, i.e. representatives of each participant of the project (Fig.
4).

The investment project’s participants can include (Fig. 5): the customer, i.e. the project
owner investing money and determining the cost and duration of the project; investor, i.e.
organization, which directs funds to the project and has a share in the project’s capital (investor
can be also the project’s customer); the project team managed by the project manager and which
is active along the entire project implementation term; the project manager, i.e. a legal entity
with an authority delegated by the project’s customer concerning the supervision, scheduling,
organization of work of the project’s staff. [P participants can also be the following parties:
consultants offering consulting services to employees in accordance with the approved contract;
suppliers providing raw materials and products required for the project; an architect, i.e. the
person who develops the design and estimate documents and is responsible for the project
management; engineer, i.e. the person who is scheduling and supervising the product’s
manufacturing process, implements tests and is responsible for product sales.

The project involves also the subcontractor, i.e. person responsible for timely
implementation of works according to the terms determined by the project; governmental
authorities, which receive tax payment and govern environmental and social norms of the
project implementation; consumers, i.e. persons consuming the investment project’s final
product and provide for revenues; competitors; licensing organisations issuing licenses
permitting the use of certain territories; owners of the land plot — persons who give the customer
the right to use the land plot they own on a contractual basis; legal entities; project sponsors.
Choice of the project team plays an important role as obligations are distributed and the extent
of responsibilities is determined; achievement of the desired goals depends on their coordinated
work.
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Figure 4. Composition of the investment project team on the food industry enterprises
Source: introduced by authors

The fifth phase is featured by the determination of the required scope of investment

resources and the choice of financing sources.
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Figure 5. Participants of the investment project implemented on food industry enterprises
Source: introduced by authors
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This phase plays an important role as the efficiency of the development and
implementation of the investment project depends on the scope of provisioning with resources.
Respectively, the financing sources are: bank loans, the governmental financing, investment
capital, internal funds, awarded tenders. The rational distribution and use of investment
resources will allow setting up the investment project organisational process.

During the sixth phase, competitors are assessed, namely the competitiveness level and
financial independence of the enterprise are analysed, the level of company’s competitive
activity is determined, availability of similar investment projects is assessed, their strengths and
competitiveness are determined, effects from implementation of projects are compared, the
projects’ scales are assessed, commercial, budget, social results of those projects are identified.

Thereafter, the competitive environment of the investment project is assessed, envisaging
the following: analysis of competitor’s expenditures; assessment of the share of each
investment project on the market; characteristics of types of competitor’s projects; comparison
of economic, production, scientific components of investment projects; assessment of the
efficiency of competitors’ investment projects; characteristic of products produced by
competitors; assessment of advertising activities’ efficiency; comparison of the support and
financing provided by foreign investors; determining possibilities of competitors and their
strategies; assessment of projects’ customers; determining the investment market challenges.

During the eight phase, several investment projects are compared with the goal of
assessing their efficiency, profitability, to determine challenges, possibilities, advantages and
disadvantages allowing to enhance profitability of the own project, to take into account
experience of other existing projects, to avoid possible external hazards and to enhance the
project management efficiency. Comparison of projects is performed based on the
consideration of projects implementation terms, the scope of resources allocated, determination
of challenges and uncertainties, the size of the expected income and expenses, on determining
the project’s payback periods.

Thereafter, the investment project budget is established and the project implementation
schedule development process is managed. During this phase, possible expenditures related to
the implementation of the project are determined, as well as the scope of available resources
and their financing sources, possible proceeds from the project implementation are considered
and the budget is set up. The following is included into the project expenditures: fuel, energy;
labour remunerations; raw and consumable materials; components; technological upgrading of
obsolete equipment; overheads; procurement of equipment and mechanisms; procurement of
buildings and structures; payment of taxes to the budget, etc. The investment project budget is
set up based on the balance between the project expenditures and earnings with regard to the
funds attracted (attracted, borrowed and own investor’s assets) and shall be precisely timed
(month, week, decade). In compliance with the business economics mechanism structure, the
identified risks are determined, as well as the investment market challenges, the extent of
provisioning with financial resources, provisioning with labour resources, the duration of the
investment project.

Forecasting possible results of implementing the investment project is performed during
the tenth phase. Presence of the efficient project management system, application of the
business economics mechanism will allow forecasting the size of the expected profit, the
investment’s payback period, investments’ profitability, the invested capital recovery rate and
the size of capital return, the project implementation costs, economic effectiveness of the
project implementation, the amount profited by the investor, the enterprise, governmental
authorities in accordance with their invested share and to assess the feasibility of the investment
project. Provided forecasting of the investment project, the following factors are considered:
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professional attitude of employees and project managers; availability of documented contracts;
correct drafting and execution of project documentation; use of project management plan;
availability of resources and availability of time reserves for the project implementation;
financial stability of the enterprise; interaction between all project participants and
subdivisions; minimization of borrowed funds and prevalence of own funds; implementation
of the project at successive stages.

The management structure is organised during the eleventh phase and envisages
distribution of responsibilities amongst the personnel, determining the terms of works
execution, appointment of responsible persons for each department, drawing up a work
execution schedule, defining terms of project financing, accepting managerial and
organizational and technological decisions, endorsing contracts, drafting and approval of
reporting documentation. Also, during this phase, the managers’ responsibilities are
determined, their duties are assigned, managerial decisions are made, and project resources are
divided between units. If the process of implementing the investment project is implemented
on the basis of existing plans, available resources are used and works are coordinated, changes
are introduced in the project implementation process, goals are achieved.

During the twelfth phase, the system of motivating persons responsible for implementing
the project management system is introduced, as well as motivation of personnel namely
implementing the investment project. It is envisaged to develop the moral and material
incentives for employees responsible for the development and implementation of managerial
decisions, for performing actions related to configuring the investment project. The system of
incentives should include: financial rewards; letters of recognition; offering additional paid
leave days; reduction in working hours; sponsoring recreational tours; salary increase, etc.

Investment project is monitored during the thirteenth phase, which envisages the
development of the monitoring system over works being done in compliance with the
determined deadlines during each phase and generally over the project term, as well as
monitoring of the enterprise’s investment project in general. This phase allows controlling the
correct and timely implementation of tasks by the project team with the purpose of applying
methods for eliminating the deviations revealed, introducing corrections, correcting the
identified errors, making decisions on introducing changes to the project and modifying tasks.
During the monitoring phase, the following decisions are made: decision-making on adjusting
the work of managers in order to eliminate the revealed deviations; control over the process of
work execution at each stage of the project and within each subdivision; evaluation of the
overall status of the project and its implementation; evaluation of project effectiveness;
checking the effectiveness of work at specified intervals, etc.

During the final phase, managerial decisions are taken concerning expediency of
implementing the investment project provided disclosure of deviations; the obtained results are
assessed and compared against the planned results. During this phase, measures to reduce
investment risks are elaborated, efficiency of the investment project management system is
estimated, and methods to eliminate the identified system’s weaknesses are composed.
Determining the efficiency of the investment project management system with regard to the
business economics mechanism allows for finding flaws and weaknesses of this system, to
develop methods for enhancing its efficiency with the purpose of adjusting the rational
utilization of the investment project’s resources, accounting for the investment market’s
challenges, macro- and microenvironment factors, creating conditions for managing the project
implementation process.

It should be emphasized that in some cases, in the process of applying the investment
project management system, foreign investors make a decision to terminate the project, in
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particular: the emergence of more efficient and profitable projects; delays in the project
implementation; increase of expenses for the project implementation compared to the planned
amounts; increased competition in the sales of similar products; slowdown of the country's
economic development; reducing the level of economic activity of the enterprise. The reason
for foreign investors to exit the project is the increase of the investment market threats and
aggravation of internal problems of the investment project.

Conclusions

Application of the proposed investment project management system within an enterprise
would allow implementing an investment project through rational utilization of the project
resources and by adopting well-reasoned managerial decisions, promoting to create a project
team, special groups to manage the investment project implementation. An advantage of the
described management system is the incorporation during its creation and further application
of the project implementation business economics mechanism’s components, which allow for
assessing the investment market hazards, as well as involving foreign investors, increasing the
invested capital, organizing the process of implementing investment projects. Therefore, the
investment projects management system based on the business economics mechanism provides
an opportunity of managing the following processes: scheduling; implementation; control;
organisation; monitoring; motivation.
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Anotacija. Vienas pagrindiniy kriminalistikos mokslo uzdaviniy yra nusikaltimy tyrimo, atskleidimo bei
prevencijos metody jdiegimas praktinéje veikloje. Socialiniai pokyciai, mokslo ir technikos pazanga suteikia
galimybe efektyviai panaudoti gautus rezultatus kriminalistikos metody, priemoniy bei rekomendacijy ispildymui
kovojant su nusikalstamumu. Kriminalistikos mokslo raida rodo, kad naujy poreikiy biivimas skatino konkreciy
poreikiy tenkinimq. Tokiu biudu buvo mazinama takoskyra tarp didéjancios biitinybés ir jos neiSpildymo.
Kriminalistika, kaip integralus mokslas yra priklausomas nuo kity moksly laiméjimy ir jy pritaikymo nusikaltimy
tyrimo reikméms. RySys tarp kriminalistikos mokslo ir esamy tendencijy turi biiti glaudus ir nenutriikstamas. Sis
procesas, turi leisti ne tik efektyviai kovoti su esamomis grésmémis, bet taip pat uzbégti jvykiams uz akiy ir tokiu
biidu didinti pilieciy saugumq visuomenéje.

Organizuotas nusikalstamumas yra viena pagrindiniy grésmiy ES saugumui. Informacinéms
Technologijoms Zengiant § priekj, isvien keiciasi nusikaltimy modus operandi. Technologijos mums atveria lyg siol
nematytas galimybes, bet tuo paciu suteikia ir beprecedenti lankstumg organizuotoms nusikalstamoms
grupuotéms. Siame straipsnyje apzvelgiamos galima dirbtinio intelekto ir kriminalistikos mokslo sqveika
tarpusavyje kovojant su Siuolaikiniu® organizuotu nusikalstamumu ir esami isSikiai tiriant, bei atskleidziant
nusikalstamas veikas. Analizuojamos organizuoto nusikalstamumo tendencijos ir dirbtinio taikymo galimybés
tiriant, isaiskinant ir uzkardant nusikalstamas veikas. Kovojant su Siuolaikiniu organizuotu nusikalstamumu,
reikia nawjy ir efektyviy metody, butina tobulinti teisésaugos institucijy pajégumus ir naudoti naujas
technologijas, kurios padeéty atkleisti ir nustatyti nusikalstamy organizacijy veiklg ne tik fizinéje, bet ir virtualioje
erdvéje. Reikia suprasti, kad Siame sparciai besikeicianciame pasaulyje, efektyvi kova su organizuotu
nusikalstamumu yra jmanoma tik sujungiant profesionalaus personalo, pazangiy technologijy ir tarptautinio
bendradarbiavimo galimybes.

Pagrindinés sqvokos: Dirbtinis intelektas, Konvoliuciniai neurony tinklai, kontrabanda, Sifruoti komunikacijos
tinklai, organizuotas nusikalstamumas.

Ivadas

Hansas Grosas, norédamas parodyti kriminalistikos mokslo reik§me, rasé: ,,Kokiu budu
mes galim rasti tg ar kita jrodyma, kaip prie jy prieiti, kaip juos apsaugoti ir panaudoti, visa tai
taip pat svarbu, tai tas rezultatas, kurio mes siekiame vykdydami teisinguma. Rasti ir panaudoti
nusikaltelio pédsakai, kruops€iai nubraiZytas nors ir nesudétingas brézinys, mikroskopinis
preparatas, i$Sifruotas susiraSinéjimas, fotografinés nuotraukos, tatuiruotés, atkurtas apangléjes
laiskas, koks nors tikslus matmuo ir tiikstan¢iai panaSiy realijy — tai ne kas kita, kaip
nepaperkami liudytojai, neleidziantys paneigti ir kartu leidziantys nuolat tikrinti, liudytojai,

! Autoriy paaiskinimas: Siuolaikinis organizuotas nusikalstamumas yra reiskinys, kurio veikimo ir sgveikos su
aplinka mechanizmas yra paremtas globalizacijos ir moderniy technologijy plétros naudojimosi galimybém.
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kuriy atzvilgiu negalima klaida, vienpusiSkas supratimas, pikta valia, SmeiZtas ir panasiai. Su
kiekvienu kriminalistikos laiméjimu krenta liudytoju parodymy reikSmé ir drauge kyla realiy
jrodymy reik§mé*.2

Kriminalistika yra integralus mokslas, kurio raidai daug jtakos turéjo socialiniai poky¢iai,
gamtos ir technikos moksly laiméjimai. Tai yra mokslas kuris suteikia teisingumo ir saugumo
garantg Siame sparciai besikeiCian¢iame pasaulyje. Nusikaltéliy palieckami pédsakai jgauna vis
naujas formas, kuriy isaiskinimui ir tyrimui nebeuztenka tradiciniy kriminalistikos metody.
Naujy biidy ir metody, kuriuos gali suteikti moderniausios technologijos, integracija |
kriminalisting praktikg yra labai svarbi norint sékmingai kovoti su Siuolaikiniais nusikaltéliais.
Kaip pazymi Doc. Dr. Egidijus Kurapka, ,,<...> kriminalistikos mokslas nuolat plétojamas,
tobuléja kriminalistiniy tyrimy metodikos, did¢ja kriminalistikos galimybés, 1 nusikaltimy
tyrimo sferg skverbiasi tobuliausios ir veiksmingiausios mokslinés technologijos. Kriminalisty
kuriamas rekomendacijas lemia teisésaugos institucijy poreikiai. Kriminalistikos mokslininkai,
ieSkodami naujy mokslo laiméjimy taikymo galimybiy nusikaltimams tirti, daro tai vykdydami
teisésaugos institucijy uzsakymus. Mat gyvenimas nestovi vietoje: nuolat tobuléja nusikaltimy
darymo biidai, atsiranda naujos jy risys, todél prireikia naujy tyrimo metodiky <...>*.3

Informacinio amziaus kontekste, pasaulis tampa vis labiau skaitmenizuotas. Progresyvus
technologijy tobul¢jimas mums suteikia tokias galimybes, kurios sunkiai buvo jsivaizduojamos
pries kelis desimtme¢ius. Sis reiskinys yra susijes su moderniomis technologijomis, tokiomis
kaip internetas, mobilieji jrenginiai ar socialiniai tinklai, kurie leidzia keliais mygtuky
paspaudimais pasiekti kitg pasaulio krasta, komunikuoti ir dalintis informacija tarpusavyje.
Didelis duomeny kiekis ir Siuolaikiniy technologijy pazanga mums leidzia sukurti
technologinius instrumentus, kurti naujas technologines architektiiras, kurios atveria nematytas
galimybes siekiant atlikti tam tikras uzduotis.

Kartu su inovatyviu pasauliu, neatsicjamai, tobuléja ir organizuoty nusikalstamy
grupuociy daromi nusikaltimai. Nusikaltéliai greitai adaptuojasi prie sparciai besikeifiancios
aplinkos ir iSradingai pritaiko naujausius technologijy laiméjimus savo veikoms realizuoti.

2011 m. spalio 25 d. Europos Parlamentas rezoliucijoje dél organizuoto nusikalstamumo
Europos Sajungoje’, pabrézé, kad organizuotas nusikalstamumas yra viena pagrindiniy grésmiy
ES saugumui. Organizuoty nusikalstamy grupuociy daromi nusikaltimai visuomenei kainuoja
daug, nes yra pazeidziamos pamatinés Zzmogaus teisés ir demokratinés vertybés, nukreipiami ir
netikslingai i$§vaistomi finansiniai ir darbo istekliai, iSkreipiama laisva bendroji rinka,
skatinama korupcija ir tokiu biidu skverbiamasi j politika, vie$gj; administravimg ir teiséta
ekonomika.

2021 m. balandzio mén. Europos Komisija priémé 2021 — 2025 m. ES kovos su
organizuotu nusikalstamumu strategija. Strategijoje paZyméta, kad ,, <...> dél neskaidraus
veiklos pobiidZio visuomenei nematomas organizuotas nusikalstamumas kelia didel¢ grésme
Europos pilieciams, verslui ir valstybés institucijoms. Reaguojant | realiame gyvenime ir
internete veikianc¢iy organizuoty nusikalstamy grupiy keliamg tarpvalstybine grésme ir kintantj

2 Kriminalistika. Teorija ir technika. Mykolo Romerio Universitetas. 2012 m. Saltinis: https:/repository.mruni.
eu/handle/007/16854

3 Doc. Dr. Egidijus Kurapka. Kriminalistikos raidos Lietuvoje tendencijos: mokslas ir praktika. Saltinis:
https://etalpykla.lituanistika.lt/fedora/objects/LT-LDB-0001:J.04~2000~1367178506602/datastreams/DS.002.
0.01.ARTIC/content.

4 Organizuotas nusikalstamumas Europos Sajungoje 2011 m. spalio 25 d. Europos Parlamento rezoliucija dél
organizuoto nusikalstamumo Europos Sajungoje (2010/2309(INT)) Saltinis: (https://www.infolex.It/teise/default
.aspx?id=1929&crd=295363&qi=7006681)
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ju veikimo buda, reikia imtis suderinty, tikslingesniy ir pritaikyty atsakomyjy
priemoniy.<..>*>

Europos Sajungoje veikiantis organizuoty nusikalstamy grupiy veikimas ir
bendradarbiavimas yra nuolat Kkintantis ir daug sri¢iy apimantis procesas. Nusikalstamy
grupuociy tinklai dalyvauja jvairioje nusikalstamoje veikloje, kuri daznu atveju apima prekyba
narkotikais, kontrabandg, suk¢iavima, neteiséta migranty gabenimg ar prekyba Zmonémis.
Tokiy veiky atskleidimas reikalauja daug resursy ir profesionalaus personalo
bendradarbiavimo tarptautiniame lygmenyje. Siuolaikinés organizuotos nusikalstamos
grupuotés yra skaitmeninio amziaus atstovai, todél technologiniy instrumenty, tokiy kaip
Sifruoty rySiy kanaly naudojimas ar kriptovaliutos, kuriomis yra maskuojami finansiniai srautai,
sukelia papildomy sunkumy teisésaugos institucijoms efektyviai su to kovoti. Taip pat svarbu
atsizvelgti ir ] interneting dimensijg, nes Siuolaikinis organizuotas nusikalstamumas veikia ne
tik realioje, bet ir kibernetinéje erdvéje. Vis intensyvesnis naudojimasis internetu ir
internetinémis paslaugomis, skatina kibernetiniy nusikaltimy augimg ir didina rizika
vartotojams tapti tokiy nusikaltimy aukomis.

Lietuvos Respublikos Seimas 2015 m. geguzés 7 d. nutarime ,,d¢l vieSojo saugumo
plétros 2015 — 2025 mety programos patvirtinimo* pazymeéjo, kad organizuoty nusikalstamy
grupuo¢iy modus operandi bitent dél moderniy technologijy naudojimo tampa vis sudétingesné
ir jvairesné. Ryskéja tendencija uzsiimti vis labiau pelninga nusikalstama veikla ir maz¢ja
specializacija konkreciy nusikalstamy veiky srityse. Pabréziama, kad ,,<...> augant interneto
jtakai miisy gyvenime, nusikalstamy veiky elektroningje erdvéje mastas ir galima zala tik didés,
o spartiis informaciniy ir rySiy technologijy pokyciai (pvz., debesy kompiuterija) gali lemti ir
naujus i$stkius. Todél nusikalstamos veikos elektroninéje erdvéje vertintos kaip auganti grésme
viesajam saugumui <...>*°

2021 m. Europolo atliktame ES sunkiy ir organizuoty nusikaltimy tyrime (angl. The
European Union Serious And Organised Crime Threat Assessment, SOCTA) paZyméta, kad
organizuoty nusikalstamy grupiy esama visose valstybése narése.” Organizuotas
nusikalstamumas yra i§ esmés paveiktas globalizacijos procesy. Daugeja nusikalstamy tinkly,
kurie néra susieti su konkrecia pilietybe ar tautybe ir veikia tarpvalstybiniu mastu. Nusikaltéliai
greitai jsisavina ir integruoja naujas technologijas j nusikaltimy schemas, jas tobulina ir kuria
naujus intersubjektyvius nusikaltimy tinklus, paremtus moderniy technologijy teikiamu
beprecedenciu lankstumu, kuriam jtakos neturi geografiniai ar laiko zony apribojimai.
kriminalistikos mokslui. Kriminalistikos mokslo atsiradimas ir istorija kilo i§ valstybés ir
visuomenés socialinio uzsakymo: reikéjo kurti naujus jrankius ir metodus nusikaltimy
atskleidimui ir tyrimui.® Kiekviena idéja ir gautas rezultatas skatina naujy kriminalistiniy
poreikiy augimg ir ty poreikiy tenkinimg. Kriminalistika, norédama tapti Siuolaikine, privalo
pasiduoti naujausioms informaciniy technologijy ir rySiy tendencijoms, jas priimti ir naudoti tai
kaip efektyvy irankj kovojant su Siuolaikiniu organizuotu nusikalstamumu. Daugeliui,
moderniy technologijy integracija kelia nerima, taiau manau, kad tai turéty kelti parengtumo

5 Komisijos komunikatas Europos Parlamentui, Tarybai, Europos ekonomikos ir socialiniy reikaly komitetui
regiony komitetui ,,2021 — 2025 m. ES kovos su organizuotu nusikalstamumu strategija®. Saltinis: (https://www-
infolex-It.skaitykla.mruni.eu/tp/default.aspx?id=1929&crd=1245030&qi=7007649)

® Lietuvos Respublikos Seimo 2015 m. geguzés 7 d. nutarimas Nr. XII-1682 ,,Dél viesojo saugumo plétros 2015-
2025 mety programos patvirtinimo*. Saltinis: (https://www-infolex-It.skaitykla.mruni.eu/ta/332447)

7 Serious and Organised Crime Threat Assessment (SOCTA) 2021 m. Saltinis: (https://www.europol.europa.eu/
publications-events/main-reports/socta-report)

8 Developments of theory of criminalistics and future of forensic expertology. Innovative essence of criminalistics
and prospective directions of its development. Viktor Shevchuk. P. 165
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lygi. Reikia kovoti ne tik su dabartinémis grésmémis, bet ir atsizvelgti  tai, kad sparciai
tobuléjantis informaciniy technologijy sektorius pasauliui sitlo vis naujas galimybes ir tuo
paciu kelia naujus i§$ikius kriminalistikos mokslui. Siuolaikinis organizuotas nusikalstamumas
yra globalus ir skaitmenizuotas reiSkinys, todél Siai kovai yra reikalingas tarptautinis
bendradarbiavimas, informacijos ir istekliy dalijimasis, naujausiy technologijy teikiamy
galimybiy naudojimas ir bendry strategijy kiirimas.

Kriminalistikos mokslo ir dirbtinio intelekto sinergija

Siandienos realybé¢ reikalauja mokslininky bendruomenés sukurti ir jdiegti tinkamus
jrankius, galinCius patenkinti S$iuolaikiniy tyrimy ir teisminés praktikos poreikius.
Moderniausios technologijos ir naujausios informacijos rinkimo, analizavimo metodologijos
yra esminés kriminalistikos mokslo tobuléjimo gairés norint efektyviai kovoti su Siuolaikiniu
organizuotu nusikalstamumu. Kriminalistikos mokslininkai ir specialistai, atsizvelgdami j
aplinkos poky¢ius, nuolat tobulina kriminalistinés teorijos ir praktikos metodikas. Inovatyviis
ir efektyviis jrankiai yra gyvybiskai svarbiis norint ne tik prisitaikyti prie Siuolaikiniy
nusikalstamumo tendencijy ir su tuo veiksmingai kovoti, bet taip pat, perspektyviniu poziiiriu
kriminalistikos mokslas turi tapti dar labiau glaudus su informaciniy technologijy sritimi.
Technologijos, tokios kaip Web3 aplikacijos, bloky grandinés (angl. Blockchain), NFT,
kriptovaliutos, kompiuteriy debesija, pazangis kriptografijos ir informacijos Sifravimo
metodai, placiai pasiekiami VPN tinklai ir galiausiai proverzis dirbtinio intelekto (angl.
artificial intelligence) srityje galiausiai tapo ne tik placiai naudojamais kiekvieno Zmogaus
gyvenime, bet tai taip pat tai yra jrankiai, kuriais naudojasi organizuoto nusikalstamumo tinklai
savo veikoms vykdyti ir realizuoti.

Sparciai vystantis technologijoms didelis démesys turi biiti skiriamas dirbtinio intelekto
technologijai, kuri iki 2023 m. buvo mistifikuojama. Daug démesio sulaukusi dirbtinio intelekto
technologija yra lyginama su ,,ugnies atradimu* °, kity eksperty nuomone tai kelia egzistencine
krize¢ Zmonijai, kadangi Sios technologijos vystymo galimybés neturi riby ir tapo
nekontroliuojamu procesu.® Tagiau aisku tik viena: dirbtinio intelekto amzius prasidéjo.

Dirbtinis intelektas (DI) yra kompiuteriy mokymosi, supratimo ir sprendimo sistema, kuri
naudoja daugybe moksliniy discipliny tokiy kaip matematika, statistika, informatikg. DI leidzia
techninéms sistemoms apdoroti didelius kiekius duomeny ir atlikti analize, kad priimtu
tiksliausiai apskaiGiuotus sprendimus. Si technologija taip pat geba mokytis i§ savo patirties,
kad gerinty teisingy sprendimy priémimo gebé&jimus ateityje.

Dirbtinis intelektas néra naujové, nes kaip id¢ja ir mokslinio tyrimo objektas egzistuoja
jau daugiau kaip pus¢ amziaus, taciau tik paskutiniu metu stipriai pazengus skaitmenizacijos ir
informaciniy technologijy srityse, dirbtinis intelektas tapo labiau matomu ir placiai naudojamu
jrankiu.'! DidZiulés duomeny saugyklos, kompiuteriy ir dideliy skai¢iavimo galimybiy
buvimas suteikia reikiamus resursus duomeny analizei ir modeliy kiirimui, kad biity galima
apdoroti milziniSkus informacijos srautus, kuriy apdorojimas Zmogui biity nepaprastai
sudétingas ar net nejmanomas. Tai yra galinga ir placiai naudojama technologija daugelyje
sri¢iy, pvz.: medicinoje pasitelkiant dirbtinio intelekto technologija, véZio prognozavimas

9 Google CEO: A.l. is more important than fire or electricity. Saltinis: https://www.cnbc.com/2018/02/01/ google-
ceo—sundar—pichai-ai-is—more—important-than-fire-electricity.vhtml

10 Elon Musk among experts urging a halt to A.l. training. Saltinis: https://www.bbc.com/news/technology-6511
0030)

11 The History of Artificial Intelligence. Saltinis: (https:/sitn.hms.harvard.edu/flash/2017/history-artificial-
intelligence/)
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pacientui pasieké naujas auk§tumas.*? Svietimo srityje tinkamai pritaikyto dirbtinio intelekto
technologija mokytojams suteiké galimybg efektyviau perziaréti ir jvertinti mokiniy uzduotis.
Mokymo programos buvo individualizuotos atsizvelgiant j mokiniy poreikius. ** Finansy
srityje pritaikytas dirbtinis intelektas padidino suk¢iavimo rizikos aptikimg, prekyba paremta
kompiuteriniais algoritmais tapo pelningesné. 14

Platus galimybiy diapazonas, kurj suteikia dirbtinio intelekto technologija, yra
potencialus ir kryptingas kelias norint sukurti kriminalistinj ,,produkta, kuris efektyviai ir
veiksmingai padéty kovoti su Siuolaikiniu organizuotu nusikalstamumu. Tai gali suteikti
daugiau galimybiy tiriant ir atskleidziant nusikalstamas veikas ar identifikuojant nusikaltélius.
Siuolaikinio organizuoto nusikalstamumo kontekste, nusikaltéliai naudodami modernias
technologijas, kuriomis neretu atveju paslepia savo tapatybe, apsunkina tyréjy darba, todél
koreliacijy radimas tarp daugybés uzmaskuoty ir skirtingy kintamyjy yra labai reikalingas,
norint i$pildyti kriminalistikos mokslo praktinius uzdavinius.

Lietuva, kaip tranzitin¢ Salis, daznu atveju tampa didelio masto kontrabandos liudininke.
Skandalingoje kontrabandos karaliaus byloje atliekant ikiteisminj tyrimg nustatyta, kad per
dvejus metus | Lietuva ir kitas Europos Sajungos Salis, vilkikais neteisétai buvo jvezta ir iSveZzta
cigareCiy, kuriy muitiné verté virSijo 10 mln. eury. Nelegaliai per sieng gabenta ar bandyta
pergabenti daugiau nei 84,6 min. vienety kontrabandiniy riikaly i§ Rusijos Federacijos. Sioje
byloje, kurioje i$ nustatyty aplinkybiy matyti, kad nusikalstama veika buvo padaryta pagal
kruopsc¢iai parengta plang — uzmaskuotas didelés vertés cigareciy gabenimas j uzsienj. ,, <...>
susitikimo metu sutaré, kad pagamins tusciavidurj priedangos krovinj is§ medienos pakuociy
cigareciy kroviniui paslépti, <...>, paruos ir perduos nusikaltimo vykdytojui krovinio
dokumentus, patvirtinancius, jog is Rusijos Federacijos j Lietuvos Respublika gabenamas
pjautinés medienos krovinys . *°

Muitinéje yra naudojamas rentgeno aparatas, kurio bangos gali praeiti pro objekta ir
detektoriaus pagalba uzfiksuoti praeinancio ir sugerto spindulio intensyvuma. Tai leidZia
sukurti vaizda, kurio pagrindu tokie duomenys yra reikalingi norint pamatyti objekto vidy
neardant atskiry jo komponenty.*® Tagiau béda ta, kad rentgeno aparatas konkre¢ioje situacijoje
parodys tai kas yra viduje — medienos krovinys.

Pasitelkus rentgeno ir gilaus mokymosi (angl. Deep-Learning)!’ dirbtinio intelekto $akos
technologija galima pastebéti daugiau. Jgyvendinant gilaus mokymosi algoritmus, yra
naudojami neuroniniai tinklai, kurie yra analogiski Zmogaus smegeny veiklai. Gilusis
mokymasis yra naudojamas apdorojant duomenis siekiant atpazinti objektus, juos klasifikuoti,
prognozuoti arba sugeneruoti naujus turinius. Sis procesas apima jvairius sluoksnius, kurie
transformuoja prading informacijg. Pradinis sluoksnis (jvestis) gauna duomenis ir
transformuoja juos ] tinkama formata, kuris yra pateikiamas tolimesniems sluoksniams,
kiekvienas tolimesnis sluoksnis taip pat atlieka transformacijas ir pateikia juos kitam

12 Shgiao Huang, Jie Yang, Simong Fong and Qi Zhao. Artificial intelligence in cancer diagnosis and prognosis:
Opportunities and challenges. Saltinis: (https:/pubmed.nchi.nim.nih.gov/33907522/)

13 Lijia Chen, Pingping Chen and Zhijan Lin. Artficial Intelligence in Education: A review. Saltinis: https:/iee
explore.ieee.org/abstract/document/9069875

14 The Alan Turing Institute. Artificial intelligence in finance. Bonnie G. Buchanan, PhD, FRSA. Saltinis:
(https://www.turing.ac.uk/sites/default/files/2019-04/artificial_intelligence_in_finance_-_turing_report_1.pdf)
152023 m. sausio 17 d. LAT Nutartis. Baudziamoji byla Nr. 2K-69-788/2023 (Saltinis: https://www-infolex-It.
skaitykla.mruni.eu/tp/2137004)

16 Review Article. Recent Development in X-Ray Imaging Technology: Future and Challenges. Xiamgyu Ou,
Xue Chen, Xianning Xu, Lilli Xie, Xiaofeng Chen, Zhongzhu Hong, Hua Bai, Xiaowang Liu, Qiushui Chen, Lin
Li and Huanghao Yang. Saltinis: (https://downloads.spj.sciencemag.org/research/2021/9892152.pdf)

17 Deep Learning for A. I. Saltinis: (https:/dl.acm.org/doi/pdf/10.1145/3448250)
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sluoksniui. Proceso pabaigoje yra gauta iSvestis, kuri gali biiti naudojama sprendziant
konkrecius uzdavinius.

ISvestis

Jvestis
Pasléptas sluoksnis
1 pav. Konvoliuciniy neurony tinkly iliustracija

Saltinis: Machine Learning & Big Data Blog. What'’s Deep Neural Network? Deep Nets Explained. Jonathan
Johnson. 2020%°

Atliktas tyrimas parodé?®, kad pasitelkus Konvoliucinius Neuroninius Tinklus (angl.
Convolutional Neuron Network, CNN) kaip gilaus mokymosi modelio tipg ir integruojant j
rentgeno aparata buvo galima aptikti krovininiuose konteineriuose gabenamas ,,maZas
metalines grésmes* (angl. Small Metallic Threats, SMT*s), kurios yra skirtos sprogstamiems
uztaisams gaminti. Si technologija geba aptikti ir atpaZinti objektus uzimané¢ius maziau nei 50
pikseliy, esancius vaizduose, kuriuose yra daugiau kaip 2 min. pikseliy. Buvo aptikta 90%
paslépty mazy metaliniy grésmiy, i§ kuriy klaidingy indikacijy signaly buvo maziau nei 6%. Si
technologija turi zmogui nebiidinga darbo naSuma, nes krovininio konteinerio apdorojimo t. y.
, kelias nuo jvesties iki i§vesties ir gauto sistemos atsakymo, laikas buvo 3,5 sekundés. Tai dar
kartg parodo, kad dirbtinio intelekto technologija leidzia atlikti sudétingus analitinius procesus,
kurie per daug sudétingi arba pernelyg dideli, kad juos galéty atlikti Zzmogus.

Dirbtinio intelekto gilaus mokymosi neuroniniy tinkly veikimas apima daugybe procesy.
Pagrindinis tikslas yra ,,iSmokyti“ sistemg atpazinti ir atskirti tam tikras formas ar objektus
vaizdo, garso jraSe ar kitame duomeny rinkinyje. Norint iSmokinti technologija atpazinti,
pastebéti ar prognozuoti tam tikrus reiSkinius, reikia turéti duomeny rinkinj, kuris apimty
1eSkomy reikalingy objekty ar formy pavyzdzius. Sistemai suprantama kalba reikia paaiskinti
ko mes ieSkome ir kas mums reikalinga. Tokio mokymo procesas gali biiti pasikartojantis ir
reikalaujantis nemazai laiko, taiau tai leidZia pasiekti labai aukstg tikslumo lygj atpazjstant ir
klasifikuojant duomenis ar tam tikrus reiskinius. Kruops$¢iai parengta duomeny sistema ir tos
sistemos pagrindu paruosta dirbtinio intelekto technologija kriminalistikoje gali prisidéti ir
iSplésti galimybiy ribas kovojant su nusikalstamumu, jskaitant elektroninéje erdveje, ypac
tamsaus interneto platformose. Konvoliucinius neuroninius tinklus galima panaudoti siekiant
nustatyti galimus nusikaltimy planus tiek fizinéje, tiek internetinéje erdvéje. Si technologija gali

18 What is Deep Learning? How It Works, Techniques and Applications — MATLAB and Simulink. Saltinis:
https://www.mathworks.com/discovery/deep-learning.html

19 Machine Learning & Big Data Blog. What’s Deep Neural Network? Deep Nets Explained. Jonathan Johnson.
Saltinis: https://www.bmc.com/blogs/deep-neural-network/

20 Automated detection of smuggled high-risk security threats using Deep Learning. N. Jaccard, T.W. Rogers, E.J.
Morton, L.D.Griffin. Saltinis: https://ieeexplore.ieee.org/abstract/document/8267319
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analizuoti tekstinius duomenis, kaip pavyzdziui, praneSimus forumuose ir taip nustatyti galimus
bendruomeniy rysius tarp nusikalstamy grupuoéiy.?

Svarbu paminéti, kad dirbtinio intelekto, kaip ir kity technologijy, rezultatas priklauso
nuo to, kaip ir kokio tikslo siekiant yra naudojama konkreti technologija. 2019 m. vasario 12 d.
Europos Parlamentas rezoliucijoje dél visapusiSskos Europos pramonés politikos dirbtinio
intelekto ir robotikos srityje, atkreipé démesj ] tai, kad piktavaliSkas dirbtinio intelekto
naudojimas gali kelti grésme skaitmeniniam, fiziniam ir vie$ajam saugumui.?? Tai gali tapti
jrankiu vykdant iki Siol nematytas dezinformacijos kampanijas, pvz., DeepFakes. Taip pat Sia
technologija gali biiti pasinaudota didelio masto atakoms prie§ informacines valstybiniy
institucijy, organizacijy, versly sistemas ir taip pazeisti kritines kibernetinio saugumo
infrastrukturas. Europos Sajungos policijos biuras (Europol) 2022 m. kovo 10 d. pranese, jog
yra vykdoma nauja iniciatyva skirta uztikrinti, kad dirbtinio intelekto technologija bty
naudojama skaidriu ir atsakingu biidu.?®> Kuriama sistema, kurios tikslas yra uztikrinti, kad
dirbtinis intelektas biity naudojamas pagal nustatytus principus, kurie uztikrinty skaidruma,
atsakomybe ir pagarbg Zzmogaus teisiy apsaugai. Tai yra svarbus zingsnis siekiant teisingo ir
atsakingo dirbtinio intelekto naudojimo Europos Sajungoje.

Svarbios informacijos, tam tikry tendencijy ir koreliaciniy rySiy pasteb¢jimas yra
kriminalistiniy tyrimy aspektas, kuris gali biiti stipriai patobulintas naudojant dirbtinio intelekto
technologijos jrankius. Sios technologijos gali padéti surasti rysius, kurie yra reikalingi
s¢kmingai ikiteisminio tyrimo eigai. Tai yra ypa¢ svarbu norint veiksmingai kovoti su vis
sudétingesniu ir jvairesniu organizuotu nusikalstamumu, kuriame daznai yra pastebimas tam
tikras tendencingumas. Visy Siy galimybiy pagrindu galima teigti, kad dirbtinio intelekto
technologija yra nepakeiiamas ir efektyvus jrankis, kuris gali stipriai prisidéti prie
kriminalistikos mokslo plétojimo ir visuomenés saugumo didinimo.

IsSiikiai ir problematika kovojant su Siuolaikiniu organizuotu nusikalstamumu

Kriptografiniai raktai ir Sifravimas tapo pagrindiniy teisiy, skaitmeninio suverenumo ir
inovacijy apsaugos elementu. Elektroniniy laiSky sistemos, elektroninés bankininkystés,
parduotuves ir daugelio kity internetiniy paslaugy apsaugos sistemos yra paremtos
kriptografiniais algoritmais. Tai yra privatumo ir konfidencialumo apsaugos dalis, padedanti
uztikrinti, kad tik tam tikri asmenys turéty prieigg prie tam tikros informacijos, be treciyjy Saliy
1sikiSimo. Tokios technologijos naudojimas yra biitinas norint i§vengti neteiséto pri€¢jimo prie
informacijos.?* Taip pat, dabartinés tendencijos vis labiau skatina interneto vartotojus naudotis
programomis arba paslaugomis, kurios didina saugumga narant internete. Zinoma, i§ paziiiros
tai néra blogai, nes pvz., VPN paslaugos apsaugo nuo tapimo aukomis kibernetiniams
nusikaltéliams ir mazina asmeniniy duomeny nutekinimo rizikg. Taciau, toks tapimas
»hematomu* elektroning¢je erdvéje yra kontraversiskas, nes tokiy galimybiy prieinamumas

21 Dark Web Data Classification Using Neural Network. Saltinis: https://www.ncbi.nlm.nih.gov/pmc/articles/
PMC8979735/

222019 m. vasario 12 d. Europos Parlamento rezoliucija dél visapusi§kos Europos pramonés politikos dirbtinio
intelekto ir robotikos srityje (2018/2088(IN1)) Saltinis: https://www.europarl.europa.eu/doceo/document/TA-8-
2019-0081_LT.html

23 New Accountability Framework to use artificial intelligence in a transparent and accountable manner. Saltinis:
(https://www.europol.europa.eu/media-press/newsroom/news/new-accountability-framework-to-use-artificial-
intelligence-in-transparent-and-accountable-manner)

2 An Overview of Cryptography. Saltinis: https://d1wgtxtslxzle7.cloudfront.net/38411944/An_Overview
_of_Cryptography.pdf?1438962673=&response-content-disposition=inline%3B+filename%3DAn_Ove_
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sukelia rizikg ir papildomus i$siikius kriminalistikos mokslui, kai reikia identifikuoti tam tikro
zmogaus tapatybe.

Ilga laika organizuoto nusikalstamumo pédsakai internete buvo pastebimi tamsaus
interneto (angl. DarkNet) forumuose.?® Tai yra reiskinys, kuris i§ esmés keiGia tradicinj
nusikalstamy veiky pobid] ir sudaro naujus i$Stikius teis€saugos institucijoms. Tamsusis
internetas yra pasiekiamas per specialias programas, tokias kaip ,,Tor*, ,,12P*, , Freenet”. Tai
yra privati tinkly sistema, kuri suteikia vartotojams anonimiSkg prieigg prie tinklo. Kartu su
minétomis programomis daznai yra naudojamos papildomos technologijos, kurios yra
susijusios su IP ir finansiniy srauty maskavimu. Suprantama, kad $ios rinkos ,,dalyviai“ yra
technologiskai rastingi, nes pri€¢jimas prie tamsaus interneto néra indeksuojamas per tradicinius
paieskos variklius, tokius kaip ,,Google, ,,Bing* ar ,,Yahoo*. Finansiniai srautai dazniausiai
maskuojami kriptovaliutomis, kuriy transakcijy vykdymas yra greitas ir nereikalauja jokiy
tarpininku. Si anonimiskumo savybeé, kartu su kriptovaliuty decentralizuotu pobidziu, padaro
patrauklia alternatyva organizuoty nusikalstamy grupuociy veiklai. Taip pat reikéty paminéti
bloky grandinés (angl. Blockchain) technologija, kuri yra pagrindiné kriptovaliuty technologiné
priemone. Bloky grandinés yra saugumo ir patikimumo garantas, nes visos kriptovaliuty
transakcijos yra saugomos ir sunkiai identifikuojamos, o kriptovaliuty savininko tapatybé yra
apsaugota dél Sifruoty kriptografiniy kody naudojimo.

2021-2025 m. ES kovos su organizuotu nusikalstamumu strategijoje yra pazymima, kad
didziausia klititis veiksmingai nustatyti Sios riiSies nusikaltimus neabejotinai yra nuasmeninimo
priemoniy naudojimas nusikalstamai veiklai. Sifruotas rySys naudojant jvairias taikomasias
programas ar internetines praneSimy perdavimo priemones, kuriomis naudojasi nusikaltimy
vykdytojai, yra rimta aptikimo proceso problema. Tai, kad teisésaugos institucijos neturi
prieigos prie uzSifruoty pranesimy, kuriuos naudoja organizuotos nusikalstamos grupuotés,
turéty biti laikoma vienu didziausiy trukumy, nes nepakankama prieiga prie informacijos labai
trukdo laiku imtis veiksmuy.2®

Didelé teikiamy paslaugy pasitila ir pazanga skaitmeninio saugumo srityje, nusikalstamas
veikas internete leido perkelti ir j vieSai ir lengvai prieinamus forumus ar susiraSin¢jimo
platformas. Jeigu prieigai prie tamsiojo interneto platformos reikia suprasti kaip veikia tam tikri
netradiciniai paieskos varikliai, kaip apsaugoti savo internetinio rySio adresa ar jo buvimo vieta,
tai dabartinés tendencijos §] faktoriy eliminuoja ir visus Siuos procesus padaro zymiai
paprastesnius. PavyzdZiui, ,,Telegram®“ yra populiari komunikacijos programa, kuri leidZia
vartotojams siysti tekstinius, garso ir vaizdo praneSimus, dalintis duomenimis. Apart to,
,» Lelegram® sitilo paslaptingus pokalbius, kurie i8sitrina juos perskai¢ius arba po nustatyto laiko
tarpo. Viena 1§ svarbiausiy savybiy, kuri padaro §ig aplikacijg labai patrauklia yra ,,end — to
end* Sifravimas. Tai reikia, kad bet koks susiekimas tarp siuntéjo ir adresato yra matomas tik
jiems ir yra nepasiekiamas tre¢iosioms $alims?’. Si galimybé komunikuoti ir tapti sunkiai
identifikuojamiems placiai atveria duris organizuoto nusikalstamumo jvairiems tikslams
realizuoti ir vykdyti.

2022 m. duomenimis, ,,Telegram* aplikacijos ménesiniy aktyviy naudotojy skaicius buvo
700 mIn.? Organizuotam nusikalstamumui yra suteikiama galimybé pasiekti pla¢ia auditorija
ir anonimiSkai dalyvauti jvairiose nelegaliose veiklose, tokiose kaip prekyba narkotikais,

25 A Mysterious and Darkside of The Darknet: A Qualitative Study. Saltinis: https:/papers.ssrn.com/sol3
/papers.cfm?abstract_id=4167244

%6 2021-2025 m. ES kovos su organizuotu nusikalstamumu strategija. Saltinis https://www-infolex-
It.skaitykla.mruni.eu/tp/default.aspx?id=1929&crd=1245030&qi=7007785

27 https://core.telegram.org/api/end-to-end

%8 Telegram statistika. Saltinis: https://www.statista.com/statistics/234038/telegram-messenger-mau-users/
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ginklais ar zmonémis. Tai yra didelé problema, su kuria susiduria ne tik teisésaugos institucijos,
bet taip pat tai lie¢ia kiekvieno miisy gyvenima, nes lengvai pasiekiamas zmogus gali tapti tam
tikros formos nusikaltimo liudininku ar net auka.

Tarptautinio bendradarbiavimo svarba kovojant su Siuolaikiniu organizuotu
nusikalstamumu

Siuolaikinio organizuoto nusikalstamumo globalizacija sudaro poreikj stiprinti
tarptautinio bendradarbiavimo galimybes. Nusikaltimy tyrimai, prokuratiiry ir teismy veikla
negali biiti apribota nacionalinémis sienomis ir atsilickanciais teisiniais aspektais. Norint
veiksmingai ir optimaliai kovoti prie§ organizuotus nusikalstamumo tinklus reikia tobulinti ir
supaprastinti teisinius mechanizmus, kurie apima ekstradicijos, tarpvalstybinés teisinés
pagalbos, baudziamyjy proceso perdavimo ir kitus teisiniu aspektu reikalingus klausimus.
Vienody kokybés standarty integracija baudziamajame procese yra biitina, jog tarptautinio
bendradarbiavimo kontekste, kriminalistiniai instrumentai biity tokie pat efektyvis kaip ir
kitoje ES valstybéje nar¢je.

2021 m. Europolo sunkaus ir organizuoto nusikalstamumo grésmés jvertinime yra
pazymima, kad beveik 70% nusikalstamy tinkly veikia daugiau nei trejose valstybése.
Siuolaikinés organizuotos nusikalstamos grupuotés veikia pagal legalaus verslo modelj ir yra
labiau nei bet kada suinteresuotas vis didesniy pajamy gavimu, nepriklausomai kokia
nusikalstama veikla uzsiima. 80% organizuoty nusikalstamy grupuociy veikian¢iy ES viduje
yra dalyvauja tokios nusikalstamose veiklose kaip prekyba narkotikais, ginklais, internetiniai ir
kitos formos sukciavimai, prekyba zmonémis ir nelegaliy migranty gabenimu. 60%
nusikalstamy tinkly pasizymi korupciniais rysiais.?® 2021 m. balandZio mén. 2021-2025 m. ES
kovos su organizuotu nusikalstamumu strategijoje pabrézta, kaip svarbu ardyti organizuotas
nusikalstamas struktiiras, taikantis | grupes, keliancias didesnj pavojy Europos saugumui, ir |
asmenis, esanéius aukstesnéje nusikalstamy organizacijy hierarchijos pakopoje.®

Kovojant su Siuolaikiniu organizuotu nusikalstamumu yra gyvybiSkai svarbu
bendradarbiauti ES ir tarptautiniu lygmeniu. Siai kovai yra reikalingas tarptautinis
koordinavimas, informacijos ir istekliy dalijimasis, bendry strategijy kiirimas. Tarptautinis
koordinavimas yra svarbus informacijos dalijimosi ir bendry strategijy kiirimo atzvilgiu.
Informacijos dalijimasis yra kritiSkai svarbus, nes organizuoty nusikalstamy grupuociy tinklai
veikia skirtingose Salyse ir reikalinga informacija turi buti prieinama kiekvienai Europos
Sajungos narei. Sengeno erdvéje valstybés narés policijos pareigiinai turéty turéti prieiga prie
tokios pat informacijos, kokig gali gauti jy kolegos kitoje valstyb&je naréje. VisapusiSkas ir
veiksmingas bendradarbiavimas turi tapti kasdienybe®. Bendros strategijos pagrindu reikia
imtis efektyviy veiksmy, kurie apimty moderniy technologijy ir profesionalaus personalo
teikiamas galimybes.

,Encrochat® byloje padedant Europolui ir Eurojustui, Belgijos, Pranctzijos ir Nyderlandy
teismings ir teisésaugos institucijos bendradarbiaudamos uzblokavo S§ifruoto rysio kanala,

29 2021. Serious and organised crime threat assessment. Saltinis: (https://www.europol.europa.eu/cms/sites/
default/files/documents/socta2021_1.pdf

%0 Komisijos komunikatas Europos Parlamentui, Tarybai, Europos ekonomikos ir socialiniy reikaly komitetui
regiony komitetui ,,2021 — 2025 m. ES kovos su organizuotu nusikalstamumu strategija“. Saltinis: https://www-
infolex-It.skaitykla.mruni.eu/tp/default.aspx?id=1929&crd=1245030&qi=7007649

31 Komisijos Komunikatas Europos Parlamentui ir Tarybai dél penktosios ES saugumo sajungos strategijos
igyvendinimo paZangos ataskaitos. Saltinis: https://www-infolex-It.skaitykla.mruni.eu/tp/default.aspx?id
=1929&crd=1273895&qi=7006916
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kuriuo naudojosi stambios organizuotos nusikalstamos grupuotés.3? Uzdarymo metu paslauga
naudojosi 60 000 abonenty, i$ kuriy 90 proc. buvo nusikaltéliai. UZSifruota praneSimy sistema,
kurig naudojosi organizuotos grupuotés, vadinosi EncroChat ir buvo labai populiari tarp
nusikaltéliy visoje Europoje. Belgijos ir Olandijos teis€saugos institucijos susipazino su
EncroChat sistema 2019 m. vasario mén., kai buvo pradétas tyrimas susijes su tarptautiniu
narkotiky kontrabandos tinklu. Per operacija buvo sulaikyti tiikstanciai nusikaltéliy ir
konfiskuoti desimtys milijony eury vertés turto, jskaitant narkotikus, ginklus. Si operacija leido
teis€saugos institucijoms susipazinti su organizuoto nusikalstamumo struktiira ir veikla, kurios
buvo nezinomos anksciau. EncroChat byla parodé , kad teisésaugos institucijos gali naudoti
naujgsias informacines technologijas, kad iSaiskinty organizuoty grupuociy tinklus ir veikimo
mechanizmus.

Operacija ,,Pollino®, kuri prasidé¢jo 2016 m., kai Nyderlandy policija pradéjo tyrimg dél
didelio kokaino kontrabandos tinklo, kurioje buvo jtraukti ,,Ndragheta* nariai. ,,Ndrangheta‘*
yra galingiausia ir pavojingiausia Italijos mafija, kuri yra laikoma viena i§ didZiausiy ir
jtakingiausiy organizuoty nusikalstamy grupuociy pasaulyje.®* Tyrimo metu buvo aptiktos 4
tonos kokaino ir §imtai kilogramy kity narkotinés kilmés medziagy.>* Operacijos metu buvo
sulaikyta daugiau nei 80 jtariamyjy, jskaitant auks$to rango ,,Ndrangheta* mafijos narius. Tai
yra didZiausia operacija pries ,,Ndrangheta“ mafija, kuri buvo vykdoma per pastaruosius kelis
desimtmecius. Vykdant ES teisminj ir policijos bendradarbiavimg iSardyta didziulé organizuota
nusikalstama grupé. Jungtiné tyrimo grupé sudaryta i§ Italijos, Vokietijos ir Nyderlandy
teisésaugos surengé Eurojusto koordinuojamg ir Europolo remiama reidy diena, po kurios 34
asmenys buvo nuteisti kaléti i§ viso daugiau kaip 400 mety. Véliau dar 12 asmeny buvo nuteisti
kaléti daugiau kaip 173 metus, o keliose valstybése narése teismo procesai tebevyksta.®®

Naujausias Eurojusto operatyvinés veiklos $ioje srityje pavyzdys — parama, suteikta SKY
ECC bylos tyréjams ir prokurorams. Tyréjai stebéjo, kaip nusikaltéliai naudojasi Sifruoty rysSiy
priemone SKY ECC , ir gavo nejkainojamos informacijos apie Simtus milijony Zinuciy,
kuriomis keitési nusikaltéliai.®® Taip buvo surinkta itin svarbi informacija apie daugiau nei
Simta suplanuoty didelio masto nusikalstamy operacijy, uZkertant kelig potencialioms gyvybei
pavojingoms situacijoms ir iSvengiant galimy auky. Demaskavus ,,EncroChat”, daugelis
naudotojy peréjo prie populiarios SKY ECC platformos.®’

ISvados

Siuolaikinis organizuotas nusikalstamumas yra sudétingas ir pastoviai kintantis reidkinys,
su kuriuo susiduriama daugumoje pasaulio valstybiy. Siy nusikalstamy grupuogiy veikla apima
daug sriciy, tokias kaip prekyba Zmonémis, narkotikais, pinigy teisinés padéties keitimas,
suk&iavimai. Sis reiskinys dominuoja ne tik realybéje, bet taip pat ir internetingje erdvéje.
Nusikalteliai vis dazniau kiirybiSkai pritaiko modernias technologijas savo nusikalstamoms

3 Jtalian organized crime threat assessment. Europol. Saltinis: https://www.europol.europa.eu/sites/default
[files/documents/italian_organised_crime_threat_assessment_0.pdf

34 Coordinated crackdown on Ndrangheta mafia in Europe. faltinis: https://www.europol.europa.eu/media-
press/newsroom/news/coordinated-crackdown-ndrangheta-mafia-in-europe

35 KOMISIJOS KOMUNIKATAS EUROPOS PARLAMENTUI IR TARYBAI dél penktosios ES saugumo
sajungos strategijos jgyvendinimo paZangos ataskaitos. Saltinis: https://www-infolex-It.skaitykla.mruni.eu
[tp/default.aspx?id=1929&crd=1273895&qi=7006916

3 New major interventions to block encrypted communications of criminal networks. Saltinis: https://www.euro
just.europa.eu/news/new-major-interventions-block-encrypted-communications-criminal-networks

372021 m. Eurojusto metiné ataskaita. Saltinis: https://www.eurojust.europa.eu/sites/default/files/assets/eurojust-
annual-report-2021-It.pdf
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veikoms realizuoti ir taip apsunkina teisésaugos darbg. Siekiant neatsilikti nuo kity moksly
placiai taikancCiy IT technologijas ir dirbanc¢iy su DI galimybiy diegimu ] savo sritis,
kriminalistika privalo ne tik greitai ir sumaniai adaptuoti kity moksly pasiekimus ir per savo
rekomendacijas pritaikyti juos nusikalstamy veiky ai$kinimui, tyrimui ir prevencijai, bet ir
parengti ilgalaikes strategijas Siy technologijy panaudojimui moksliniams ir taikomiesiems
tikslams. Didelés apimties duomeny analizé¢ ir jy naudojimas DI priemonémis gali padéti
nustatyti rySius tarp nusikaltimy ir juos daran¢iy asmeny, jvertinti nusikaltimy rizika ir
prognozuoti galimus ateities scenarijus.

Kriminalistikos mokslo plétros poreikis j kiberneting erdve yra vis aktualesnis, nes vis
daugiau nusikaltimo formy pasireiskia internetingje erdvéje. Tai yra svarbu siekiant apsaugoti
Europos Sajungos piliecius nuo kibernetiniy ataky ir kity elektroninio nusikalstamumo formy
variacijy. Reikia kurti naujus metodus, kurie padéty teisésaugos institucijoms efektyviai kovoti
su kibernetinéje erdvéje esancia nusikalstama veikla. Tai reikalauja aukStos kvalifikacijos
specialisty darbo, kurie technologinémis priemonémis gebéty identifikuoti, analizuoti ir atkurti
kibernetinius jvykius, susijusius su nusikalstamomis veikomis. Tai reikalauja nuolatinio $ios
srities specialisty ruo§imo ir mokymo, naujy metody ir technologijy kiirimo bei efektyvaus
bendradarbiavimo tarp skirtingy teisésaugos institucijy, tiek nacionaliniu, tiek tarptautiniu
lygmeniu.

Norint veiksmingai kovoti su $iuolaikiniu organizuotu nusikalstamumu, labai svarbu
teisminéms ir teisésaugos institucijoms bendradarbiauti tarptautiniu lygmeniu ir bendromis
pastangomis kurti strategijas, bei laikytis vieningos baudziamojo proceso politikos.
Organizuotas nusikalstamumas perZengia valstybiy sienas, neturi geografiniy apribojimu, todel
tarpvalstybinis bendradarbiavimas visomis jmanomomis galimybémis yra gyvybiskai svarbus.
Tai gali apimti daugybe veiksmy, tokiy kaip informacijos mainai, i§samiy kriminaliniy tyrimy
koordinavimas, bendry standarty ir procediry diegimas. Tai reikalauja nuolatinio dialogo ir
bendradarbiavimo tarp valstybiy, teisminiy ir teis€saugos institucijy.
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THE CONTRIBUTION OF FORENSIC SCIENCE TO THE FIGHT
AGAINST ORGANIZED CRIME

Jurgita BALTRUNIENE, Povilas KEZA
Mykolas Romeris University

Summary

One of the main tasks of forensic science is the implementation of crime investigation, detection
and prevention methods in practical activities. Social changes, scientific and technical progress provide
an opportunity to effectively use the obtained results for the implementation of forensic methods, tools,
and recommendations in the fight against crime. The development of forensic science shows that the
existence of new needs encouraged the satisfaction of specific needs. In this way, the divide between
the increasing necessity and its non-fulfiliment was reduced. Criminology, as an integral science, is
dependent on the achievements of other sciences and their application to the needs of crime
investigation. The connection between forensic science and current trends must be close and continuous.
This process must allow not only to effectively fight against existing threats, but also to prevent events
from happening and thus increase the safety of citizens in society.

Organized crime is one of the main threats to EU security. As Information Technology advances,
the modus operandi of crimes is constantly changing. Technology opens unprecedented possibilities for
us, but at the same time it also gives unprecedented flexibility to organized criminal groups. This article
reviews the possible interactions between artificial intelligence and forensic science in the fight against
modern organized crime and the current challenges in investigating and uncovering criminal acts. The
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trends of organized crime and the possibilities of artificial application in investigating, solving, and
preventing criminal acts are analyzed. In the fight against modern organized crime, new and effective
methods are needed, it is necessary to improve the capabilities of law enforcement institutions and use
new technologies that would help uncover and identify the activities of criminal organizations not only
in the physical, but also in the virtual space. It must be understood that in this rapidly changing world,
an effective fight against organized crime is possible only by combining the capabilities of professional
personnel, advanced technologies, and international cooperation.
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Anotacija. Atlieky apimciy augimas yra glaudziai susije su Zmoniy populiacijos augimu ir didéjanciu iSsivystymo
lygiu, kurio Salutinis produktas yra didéjancios atliekos. Nebiity teisinga teigti, kad néra galimybiy efektyviai
tvarkyti atliekas, taciau tai susije su papildomomis islaidomis, kurios pakelia prekiy ar paslaugy kaing. Pasaulyje
sparciai plinta ir visuomenés pripazinimo sulaukia zero waste ideologija ir iniciatyvos, susijusius su atsakinga
gamyba ir vartojimu, rusiavimu bei perdirbimu. Zero waste tai nuliné atlieky kultira, kurios esminis tikslas -
., nulis atlieky ** buityje principas, apimantis ne tik tinkamq atlieky risiavimq, mazinimgq, bet tuo pat ir skatinantis
kitaip pazvelgti | vartojimq. Svarbiausia priemoné atlieky paruosimo pakartotinio naudojimo proceSe yra
susidariusiy atlieky riasiavimas. Norint sékmingai jgyvendinti zero waste tikslus, sprendimai turi biiti priimami
visais lygiais, pradedant nuo tarptautinés bendruomenés susitarimy, valstybiy politikos formavimo ir baigiant
kiekvienu vartotoju, kuris biidamas sqmoningas, savo kasdieniniame gyvenime priiminés atsakingus sprendimus,
uztikrinancius aplinkai draugiskiausius pasirinkimus. Atlieky tvarkymas atliekamas atsizvelgiant j atlieky
tvarkymo prioritetus bei esamus aplinkosauginius reikalavimus. Valstybiy atlieky tvarkymo politikos kryptys
pasirenkamos pagal valstybés siekiamus tikslus, tai gali biti sqlygota labiausiai pageidautinu sprendimu -
prevencija arba maziausiai pageidaujamu - Salinimas sqvartynuose. Atlieky tvarkymo srities teisés aktai
ipareigoja atliekas tvarkyti taip, kad nebity daromas neigiamas poveikis aplinkai ar Zmoniy sveikatai. Tvarkant
atliekas skatinama laikytis atlieky tvarkymo hierarchijos prioritety, kurie skirstomi j atlieky tvarkymo hierarchijas
3R, 5R, 7R, 8,0R. Dazniausiai sutinkami 5R pagrindiniai principai: atsakingas vartojimas, atlieky kiekio
mazinimas (prevencija), pakartotinis atlieky panaudojimas, atlieky perdirbimas, panaudojimas energijai gauti,
atlieky salinimas sqvartynuose. Vartotojas, kuris supranta darnaus vystymosi, Ziedinés ekonomikos tikslus yra
pakankamai sgmoningas rvinktis prekes ar paslaugas, kurios yra labiau tausojancios aplinkg, be to, jis supranta
kiek yra svarbus atlieky tvarkymas ir valdymas. Lietuvoje tekstilés atliekos tvarkomos bendrai komunaliniy atlieky
srauto tendencijomis ir daugiausiai yra Salinamos sqvartyne arba deginamos, kas neatitinka SR pagrindiniy
atlieky tvarkymo hierarchijos prioritety principy. Reikia pripazinti, kad dévétos tekstilés surinkimo lygis yra tik
13 proc. viso Lietuvoje parduoto kiekio kas parodo, kad nepakankamai démesio yra skiriama tekstilés atlieky
tvarkymo reguliavimui. Vertinant komunaliniy atlieky tvarkymo sistemq Lietuvoje nustatyta, kad vis dar
nepakankamas deémesys skiriamas tekstilés atlieky tvarkymui. Taciau reikia pasidziaugti, kad Lietuva tekstilés
atlieky tvarkyme imasi ryztingy sprendimy ir bus siekiama iSkelty tiksly, kurie bus placiau analizuojami
straipsnyje.

Pagrindinés sqvokos. Zero waste, atlieky tvarkymo 3R, 5R, 7R, 8.0R hierarchijos, komunaliniy tekstilés atlieky
tvarkymas.

Ivadas
Tendencingai did¢janti gyventojy populiacija sukuria didesnius veiklos mastus, atsiranda

didesni vartotojiSkumo poreikiai. Vykstant Siems procesams susidaro atliekos, kuriomis reikia
ripintis. Tinkamai nepasirtipinus atliekomis iSkyla neigiami padariniai - tarSa aplinkai, kuri
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neretai jtakoja neigiamus padarinius Zmonijai, klimato kaitai. Zmoniy populiacijos didéjimas,
vykdomos tkinés veiklos plétojimas tendencingai sukelia padarinius, Zmonija priversta imtis
jvairiy priemoniy siekiu keisti savo pozitrj, gyvenimo biidg ar elgseng aplinkosaugos atzvilgiu.

Gamtos iStekliy naudojama daugiau nei pati gamta gali jy duoti, ta¢iau negeneruojami
nauji pakankami kompensaciniai mechanizmai atstatyti atsiradusj skirtumg. Vienas i$ budy
kontroliuoti atsirandancius aplinkosauginius padarinius tai prevencija, atsakingas vartojimas,
samprata to kas daroma ir ko siekiama. Teigiama, kad daugéjant atlieky kiekiui, principingai
didéja ir sgvartynai, dél ko gana svarbus vaidmuo tenka gyventojams ir valstybéms. Vieni
gyvena atsakingu pozilriu | atlieky susidaryma ir jy tvarkymo buda, kiti terSia savo ir kity
aplinka, nekreipiant démesio j atsakomybés ribas ar aplinkosauginius principus. Atlieky
tvarkymo sistema tari buti vykdoma atsakingai, nuosekliai, savalaikiai atsizvelgiant j keliamus
aplinkosauginius reikalavimus ar kitus veiksnius jtakojancius atlieky susidaryma.

Zero waste samprata reiskia atsakingg gamybg ir vartojimg, riisiavimg bei perdirbima.
Atlieky tvarkymo ypatumai ES ir nacionalings teisés lygmeniu jgyvendinami atlieky tvarkymo
hierarchijos piramidés principy eiliSkumu, kurie atitinka zero waste 5SR metodus.

Pastaruoju metu poziiiris | minétas koncepcijas i§ esmes keiciasi, todél Siuo darbu
sickiama papildyti ir patikslinti iki $iol aptartas zero waste esmines principines nuostatas,
komunaliniy tekstilés atlieky tvarkymo teisinio reguliavimo praktines problemines jzvalgas, bei
jvertinti ar nacionalingje teis¢je yra pakankamas tokiy atlieky tvarkymo teisinis reguliavimas ir
ar jgyvendintos teisinés nuostatos atitinka zero waste ideologijos sampratos pozitrj. Taip pat
aktualu nustatyti ar nacionalinéje teiséje atlicky tvarkymo hierarchijos eiliSkumas pilnai
realizuoja komunaliniy tekstilés atlieky tvarkymo ypatumus.

Zero waste pradininké Bea Johnson, pal€iai iSplétojo zero waste ideologijos koncepcija,
suktiré atlieky nereikalaujanc¢ius SR metodus ir jkvépé milijonus Zmoniy rinktis zero waste
gyvenimo biida. Moksliniuose straipsniuose D. Bereikiené, E. Stareiké atskleidé bei papildé
Direktyvos 2008/98/EB dé¢l atlieky preambuléje suformuluotos pamatinés atlieky tvarkymo
nuostatos aiSkinimg. Tran, Binh Yen atliko i§samy tyrimg nagrinéjant zero waste ideologijos
sampratg, metody taikymo galimybes Suomijoje, jvardijo priezastis nesékmingo metody
1gyvendinimo atskiruose etapuose, pateiké alternatyvas.

Sio darbo objektas — komunaliniy tekstilés atlieky tvarkymo sistemos ypatumai zero
waste ideologijos kontekste.

Tyrimo problema: Zero Waste principiniy metody bei komunaliniy (tekstilés) atlieky
tvarkymo sistemos problematika Lietuvoje.

Tyrimo tikslas: Zero Waste nulinés atlieky prevencijos taikymo ypatumai komunaliniy
(tekstiles) atlieky tvarkyme.

Tyrimo uzdaviniai:

1. Aptarti zero waste sampratg, atlieky tvarkymo hierarchijy principines nuostatas.

2. Ivertinti komunaliniy tekstilés atlieky teisinio reguliavimo bei praktinius
probleminius aspektus zero waste kontekste.

Tyrimo metodai: Siekiant atskleisti $io darbo temos problematika bei i$nagrinéti tyrimo
dalyka taikyti teoriniai lyginamasis, sisteminis, loginis (analitinis) tyrimo metodai. Taikant
teorinj lyginamgji metodg lyginami Lietuvos bei uzsienio valstybiy autoriy moksliniy $altiniy
1zvalgos, koncepcijos. Nagrinéti teisiniai dokumentai analizuojami naudojant loginj, sisteminj
ir dokumenty analizés metodus. Dokumenty analizés metodas taikytas nagrinéjant nacionalinés
bei ES teises aktus, mokslinés literatiiros koncepcijas. Taikant §] metodg nustatyti komunaliniy
tekstilés atlieky teisinio reglamentavimo ypatumai, jgyvendinimo trikumai, problematika. Taip
pat gautos susistemintos zinios apie komunaliniy atlieky tvarkymo teisinio reglamentavimo
sistemos ypatumus, pagrindinius atlieky tvarkymo hierarchijos metodus zero waste ideologijos

74



ISSN 2029-1701 Research Journal
~ISSN 2335-2035 (Online) PUBLIC SECURITY AND PUBLIC ORDER

Mykolas Romeris
University 2023 (33)

koncepcijos sampratas. Loginis (analitinis) metodas formuluotos ir pateiktos iSvados,
pasiiilymai.

Zero waste samprata, atlieky tvarkymo hierarchijuy nuostaty ypatumai

Zero waste nuliné atlieky kultura aiskinama kaip ,,gyvenimas be atlieky prasideda nuo
poky¢iy kasdienybgje ir paciy gyventojy pastangy: saikingo vartojimo, sgmoningy pasirinkimy,
suvokimo®!. Zero waste koncepcija pries beveik desimtmetj iSpopuliarino JAV gyvenanti
pranciizé¢ Bea Johnson, kurios vertinimu, ,,Namai be atlieky yra gyvenimo budas, ir, jei norime
taip gyventi ilgesn;j laikg, privalome uzsitikrinti, kad jis biity jmanomas ir pritaikomas prie miisy
dabartinés realybés*?. B. Johnson sukiiré nereikalaujanéiy atliecky SR metoda, publikuota jos
knygoje ,,Namai be atlieky“, kur teigiama, kad ,,nepriklausomai nuo vietovés kiekvienas gali
taikyti SR metoda, kiekvienas gali iSmokti pasakyti ne (atsisakyti); gali atsisakyti daikty, kuriy
nereikia, kad galéty naudotis kiti (sumazinti); gali pakeisti vienkartinius daiktus daugkartiniais,
taisyti, pirkti naudotus (pakartotinai naudoti) bei kiekvienas turi galimybe naudotis tam tikro
tipo perdirbimo priemonémis (perdirbti) ir kiekvienas gali jdiegti savo poreikius atitinkancig
komposto sistema (supiiti)*3.,

Vienas didziausiy bendruomeniy tinkly Tarptautinis Zero waste aljansas (toliau -
TZWA), kuriame aktyviai skelbiami zero waste ideologijos standartai, politika, geriausia
praktika tikslinéms auditorijoms, kai visuomenés $vietimo ir praktinio zero waste principy
taikymo pagalba siekiama sukurti pasaulj be atlieky. Jis jsteigtas skatinti teigiamas alternatyvas
sgvartynams ir deginimui, didinti bendruomenés informuotumg apie socialing ir ekonomine
nauda, kurig galima gauti, kai atliekos laikomos iStekliais, kuriy pagrindu galima kurti darbo
vietas ir verslo galimybes. Aljanso vertinimu, pateikiamos technologijos, metodai, reikalingos
norint pasiekti nulinj atlieky kiekj. Taip pat Sia veikla inicijuojami moksliniai tyrimai,
visuomenés informavimas, kad biity skatinamas ,nuliniy atlieky" principas, stiprinami
geb¢jimai veiksmingai jgyvendinti ,,nuliniy atlieky" principa, nustatomi standartai, pagal
kuriuos vertinami ,Nuliniy atlieky" pasiekimai. Vykdoma veikla vyksta tarptautiniy,
nacionaliniu ir vietos lygmeniu, kuri jtraukia visus visuomenés sektorius. TZWA vertinimu,
"nulinés atliekos" samprata tai ,.etiSka, ekonomiska, veiksminga ir perspektyvi koncepcija,
pagal kurig Zmong¢s gali pakeisti savo gyvenimo biidg ir jprocius taip, kad jie imituoty nattralius
ciklus, o visos iSmestos medziagos tapty iStekliais, kurie gali biiti naudingi kitiems. Sitiloma
»huling atlieky* tvarkymo piramidé¢ pasiekiama veiklos principais, o tvarus iStekliy valdymas
apima tikslus t. y. gamintojo atsakomybé - pramoniné gamyba ir dizainas; bendruomenés
atsakomybé - vartojimas, naudojimas, Salinimas; politiné atsakomybé¢ - suburti bendruomenés
ir pramonés atsakomybe j darnig visumg*. TZWA siiiloma zero waste atlieky tvarkymo
hierarchija 8.0R, kuri apibuidina politikos kryp€iy ir strategijy, kuriomis remiama ,,nuliniy
atlieky" sistema, taip pat eiga nuo didZiausio ir geriausio ir iki mazZiausio medziagy naudojimo,
kuri parengta taip, kad ja biity galima taikyti visoms auditorijoms, taip pat iSsamiai aiSkinama
tarptautiniu mastu pripazinta 3R skatinama politika, veikla ir investicijos hierarchijos virSuje.
Pateikiamos gairés tiems, kurie nori kurti sistemas ar gaminius, kurios priartina prie nulinio

1 Nulis komunaliniy atlieky j savartyna? Sio tikslo siekia ir Klaipéda®, Delfi,
https://www.delfi.lt/projektai/atlieku-kultura/nulis-komunaliniu-atlieku-i-savartyna-sio-tikslo-siekia-ir-klaipeda-
87162655.

2 Beat Johnson, Namai be atlieky, (Dvi tylos, 2018), 20.

8 | Zero waste home*, https://www.facebook.com/ZeroWasteHome.

4 ,,Who is the Zero Waste International Alliance (ZWIA)?”, Zero Waste International Alliance, https://zwia.org/.
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atlieky kiekio. Naudotojai skatinami kurti politikg ir veiksmus pradedant nuo hierarchijos
virsiinés®. 8.0R atlieky tvarkymo hierarchijos piramidé pateikiama 1 pav.

THE ZERO WASTE HIERARCHY 8.0

RETHINK/REDESIGN _

REUSE

RECYCLE/COMPOST

MATERIAL RECOVERY

RESIDUALS MANAGEMENT '
UNACCEPTABLE v

1 pav. 8.0R atlieky tvarkymo hierarchijos piramidé6

Nagrin¢jant analizuojamos zero waste hierarchijos 8.0R atlieky tvarkymo hierarchijos
piramides pakopinius Zingsnius nurodyti paaiSkinimai: Rtehink/Redesign - uzdaro ciklo
modelis, Reduce - minimalizmas, Reuse - pakartotinumas, Recycle/Compost - perdirbimas,
kompostavimas, Material recovery - pakartotinis naudojimas, Residuals Management - atlieky
riiSiamas, Unacceptable - nepriklausomybé’. Zero waste hierarchijos 8.0R atlieky tvarkymo
hierarchijos piramidé pateikiama kaip vienas auks$c¢iausiy atlieky tvarkymo lygmuo. Tai biity
siekiamybé¢ valstybés, kuri siekia biiti vertinama kaip pilnai valdanti atlieky tvarkymo procesa
ir jgyvendinanti zero waste principus.

Europos Sajungoje vienas esminiy atlieky tvarkymo teisinis pagrindas jtvirtintas Europos
Parlamento ir Tarybos direktyvoje 2008/98/EB dél atlieky (toliau - direktyvoje 2008/98EB),
kurioje pateikiamas atlieky prevencijos ir tvarkymo srityje taikomas prioritety eiliSkumas. Toks
atlieky tvarkymo modelis, kaip buvo Siame straipsnyje analizuotas B. Johnson modelis atitikty
5R metodg. ES atlieky tvarkymo piramidé taip pat pateikiama penkiy pakopy Zingsniuose t. y.
satlieky hierarchija nustatyta atlieky tvarkymo ir $alinimo prioritety tvarka“S. Direktyvoje
2008/98/EB atlieky valdymui nustatytas tikslas: ,,saugoti aplinkos ir Zmoniy sveikata,
pabréZiant tinkamo atlieky tvarkymo, naudojimo ir perdirbimo biidy svarbg mazinant istekliy
poreikj ir gerinant jy naudojimg, nustatant atlieky hierarchija®. ES atlieky tvarkymo
hierarchijoje vaizduojama virSutinéje dalyje labiausiai pageidaujamos priemongés, o apacioje
pateikiamas atlieky $alinimas, kuris vertinamas kaip krastutiné atlieky tvarkymo priemoné. Sios
piramidés Zingsniais nustatyta atlieky tvarkymo ir Salinimo tvarka: prevention (prevencija),
preparing for re-use- (pakartotinis naudojimas); recycling (perdirbimas); recovery (kitas
naudojimas); disposal- (Salinimas)!®. Taikant tokius Zzingsnius mazéja atlieky kiekiai

5, ,Who is the Zero Waste International Alliance (ZW1A)?”, Zero Waste International Alliance, https://zwia.org/.
® Who is the Zero Waste International Alliance (ZWIA)?”, Zero Waste International Alliance, https://zwia.org/.
7, Who is the Zero Waste International Alliance (ZWIA)?”, Zero Waste International Alliance, ,
https://zwia.org/zwh/.

8  Atlieky pagrindy direktyva”, Europos Komisija, https://environment.ec.europa.eu/topics/waste-and-recycling/
waste-framework-directive_lt#ref-2023-wfd-revision.

° _ES atlieky valdymo teis¢*, EUR-Lex, https://eur-lex.europa.eu/LT/legal-content/summary/eu-waste-manag-
ement-law.html.

10 Atlieky hierarchija®, EUR-Lex, https://eur-lex.europa.eu/legal-content/LT/TXT/?uri=LEGISSUM:waste_
hierarchy.
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sgvartynuose, pinga atlieky surinkimo ir tvarkymo kastai, tausojami gamtiniai istekliai. ES
atlieky tvarkymo hierarchijos piramidé¢ pateikiama 2 pav.

LABIAUSIAI PAGEIDAUJAMI
SPRENDIMAI

Atlieky kiekio mazinimas (prevencija)

Pakartotinis atlieky panaudojimas

Atlieky perdirbimas

Panaudojimas
energijai gauti

Atlieky 3ali-
nimas s3-
varty-

MAZIAUSIAI PAGEIDAUJAMI nuose
SPRENDIMAI

2 pav. ES atlieky tvarkymo hierarchijos piramidéll.

Lietuvoje atlieky tvarkymo reguliavimas jgyvendintas LR atlieky jstatymo nuostatose 3
straipsnyje, kuriame nurodoma, kad jis vykdomas teisés akty nustatyta tvarka pagal atlieky
tvarkymo prioritetus (principus), taip pat atkreipiant démesj ir j esamus aplinkosauginius
reikalavimus. Atlieky tvarkymo politikos kryptys taip pat salygojancios gristai labiausiai
pageidaujamais bei maziausiai pageidaujamais sprendimais. Pazymétina, kad ,.atlieky
tvarkymo sektoriaus teisés aktai jpareigoja atliekas tvarkyti taip, kad nebiity daromas neigiamas
poveikis aplinkai ar Zzmoniy sveikatai. Tvarkant atliekas skatinama laikytis atlieky tvarkymo
hierarchijos prioritety, kuriuos sudaro pagrindiniai principai: atsakingas vartojimas, atlieky
kiekio mazinimas (prevencija), pakartotinis atlieky panaudojimas, atlieky perdirbimas,
panaudojimas energijai gauti, atlicky $alinimas sgvartynuose.'?

Analizuojant atlieky tvarkymo hierarchijos principus vertinama, kad ,,esmé iSryskéja per
esminius atlieky tvarkymo krypties principus, nukreipiancius ] atlieky tvarkymo Zingsniy
etapus orientuotus j 3R j aplinkosaugos aspektus, SR | iS§saugojimo aspektus, 7R | tvarumo
aspektus atlieky tvarkymo hierarchijos piramidéje*!®. 3R aplinkosaugos principai veikia kartu,
kad sumazinty susidaranciy atlieky kiekj ir pagerinty atlieky tvarkymo procesg. IS esmés 3R
koncepcija apima veiksmy sekg, kaip tinkamai tvarkyti atliekas, kuriy prioritetas Reduce
(mazinti atlicky susidarymg), po to — Reuse (pakartotinai naudoti), o tada — Recycle (perdirbti),
kad prie$ iSmetant atliekas j savartyng joms biity suteikta antra galimybé!4. 5R aplinkosaugos
principy koncepcija apima (1),,Refuse- (atsisakyti), skatina atsisakyti pirkti produktus, kurie
gali paveikti aplinkg, (2)Reduce (mazinti) skatina iSmokti mazinti vartotojiSkuma produkty bei
kity gamtiniy iStekliy resursus, kad bty taupomi ateinan¢ioms kartoms, (3) Reuse (pakartotinis

11 Atlieky hierarchija“, EUR-Lex, https://eur-lex.europa.eu/legal-content/LT/TXT/?uri=LEGISSUM:waste_
hierarchy.

12 Atsakingas atlieky tvarkymas”, Orlen Lietuva, Zitiréta 2023 m. kovo 30 d., https://www.orlenlietuva.lt/LT/SR
/ Environmental/visuomen%C4%975%20%C5%Alvietimas/Puslapiai/ Atsa-kingas-atliek%C5%B3-
tvarkymas.aspx.

13 Waste4Change Supports 3R (Reduce-Reuse-Recycle) Green Concept!”, Waste 4change, https://wastedchan
ge.com/blog/waste4change-supports-3r-reduce-reuse-recycle-green-concept/.

14 Waste4Change Supports 3R (Reduce-Reuse-Recycle) Green Concept!”, Waste 4change, https://waste4chan
ge.com/blog/waste4change-supports-3r-reduce-reuse-recycle-green-concept/.
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naudojimas), numatyta pakankamai daug jvairiy biidy kaip galima panaudoti nenaudojamus ar
senus daiktus, (4) Repurpose (atnaujinti, keisti, pakeisti), kiirybiskumo aspektas atnaujinant ar
kei¢iant daikty paskirtj, (5) Recycle (perdirbti). Jei néra galimybés laikytis anks¢iau pateikty,
tai galima pasirinkti ir 4R i$saugojimo modelj, galima rinktis perdirbimo procesa“!®. 7R
koncepcija apima: (1) Rethink ( permastyti); (2) Refuse (atsisakyti); (3) Reduce (sumazinti)
geriausia $iukslé yra ta, kuri nesusidaro. Pakartotinai naudoti galima viska; (4) Reuse (naudoti
pakartotinai); (5)Repair (pataisyti, atkurti) sugedus taisyti ir naudoti i§ naujo, tokiu biidu
taupoma planetos iSteklius. (6) Recycle (perdirbti) padeda sulétinti sgvartyny augimg ir
pakartotinai panaudoti iSteklius. (7) Rot (kompostuoti) — nes jei negalima perdirbti, gal galima
kompostuoti.*®

Vienas vertinimy atsizvelgiant j aptartus autorés B. Johnson 5R metodus 2019 m. atliktas
Suomijoje. Vertinime pristatyta zero waste idéja, pagrindiniai Sios idéjos principai. Vertinimo
metu siekta i$siaiSkinti kokios atliekos susidaro visuomeneés gyvenime, bei kaip suprantama ar
kaip laikomasi zero waste idéjos gyvenimo budo principiniy nuostaty, siekiama nustatyti
priezastis, kodél nepasirenkama $ios idéjos principiniy idéjy. Tyrime nagrinéjamos galimos
zero waste alternatyvos.’

Nagrin¢jant pateiktus atlieky tvarkymo krypties principus 3R, 5R, 7R, 8.0R, pateikiama
atlieky tvarkymo sistemos svarba, aktualumas, identifikuojami veiksniai jtakojantys neigiamus
aplinkosauginius pokycius. Nustatomi kriterijai gebantys panaikinti padaryta zalg arba kriterijai
ko vengti, kad tokia zala neatsirasty. Pazymétina, kad ,,zingsniy kryptis orientuotos i
atkuriamajj, kompensacinj mechanizmg misy aplinkai, dél zmonijos vartotojiskumo,
neatsakingos veiklos ar kity Zala aplinkai daranéiy veiksniy“2.

Komunaliniy tekstilés atlieky tvarkymo teisinio reguliavimo ypatumai, problematika

»Vystantis pramonei, augant vartojimui ES valstybéms, Lietuvai, aktualesni tampa
tvaraus atlieky tvarkymo klausimai. Valstybés jvairiais reguliavimo instrumentais jsipareigoja
sumazinti atlieky srauty susidaryma, siekia taupiai naudoti gamtinius iSteklius. Pastebima, kad
atliecky paruoSimas pakartotiniam naudojimui realizuotinas tinkamai ruSiuojant atliekas.
Susidariusios atliekos turi bati vertinamos kaip gamybos ir energijos iStekliai. Valstybé turi
sudaryti palankias ir motyvuojancias teisines prielaidas dalyvauti atlieky riiSiavime tiek atliekas
tvarkanéias jmones, tick visuomene“!®. Be kita ko ,,siekiant, kad komunalinés atliekos biity
tvarkomos efektyviai ir rezultatyviai, turi biti mazinami susidaranciy atlieky kiekiai, jos
tinkamai rtSiuojamos, o po rusiavimo likusios — sutvarkomos efektyviausiu ir maziausiai
aplinkai zalingu budu“?. J. Bivainio ir V. Podgaiskytés vertinimu ,,Atlieky tvarkymo ciklas

153 R’s of Environment — Reduce, Reuse, Recycle | Waste Management”, Earth Reminder for everyone,
https://www.earthreminder.com/3rs-of-environment-reduce-reuse-recycle/.

16 |7 Steps on the journey to net-zero®, Boxfish, https://www.weareboxfish.com/7-steps-on-the-journey-to-net-
zerol.

" Yen Tran, “Zero waste lifestyle”, Tampere University of Applied Sciences September (2019):1-2.
https://www.theseus.fi/handle/10024/261946.

18 Waste4Change Supports 3R (Reduce-Reuse-Recycle) Green Concept!”, Waste 4change, https://waste4cha
nge.com/blog/waste4change-supports-3r-reduce-reuse-recycle-green-concept/.

19 Daiva Bereikiené, Eglé Stareiké, ,,Atlieky riigiavimo teisinio reguliavimo aspektai, Public Security and Public
Order Research journal, 03/30 (2013): 45, file:///C:/Users/\VVAITIPS/Downloads/%23%23common.file.naming
Pattern%23%23%20(14).pdf.

20 Komunaliniy atlieky tvarkymas®, Valstybés kontrolé, file:///C:/Users/\VVAIT1PS/Downloads/komunaliniu-
atlieku-tvarkymas%20(3).pdf. https://www.valstybeskontrole.lt/LT/Product/24155/komunaliniu-atlieku-

tvarkymas.
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pagal darnaus vystymosi principus yra iSskiriamas | 5 fazes: atlieky susidarymas, atlieky
ruSiavimas susidarymo vietoje, surinkimas ir vezimas, atlieky naudojimas ir atlieky
Salinimas.<..> Lietuvos gyventojams vis dar triksta ziniy ir motyvacijos rusiuoti buitines
atliekas, reikéty skatinti gyventojy suinteresuotumg riiSiuoti buitines atliekas ir naudotis
visuomenés informavimo priemonémis informuojant apie atlieky tvarkymo sistemos
organizavima“?*,

Valstybinio atlieky prevencijos ir tvarkymo 2021-2027 mety plano bei 2023 m
Valstybés kontrolés audito ataskaitoje pateiktais duomenimis nustatyta, kad nacionalinéje
teis¢je néra uztikrinta efektyvi atlieky tvarkymo infrastruktiira, néra pakankamai jgyvendinanti
zero waste principiniy nuostaty atitiktj tvarkant susidariusius atlieky srautus (jy atskiras riisis),
taip pat iSlieka ir probleminis antrinis atlieky rtiSiavimas, perdirbimas. Lietuvoje esminiy
minéty problemy zidinys ir toliau iSlicka komunaliniy atlieky, ypatingai tekstilés atlieky teisinio
reguliavimo bei praktinio jgyvendinimo probleminiai sprendiniai.

Nagrin¢jant Valstybinio atlieky prevencijos ir tvarkymo 2021-2027 mety plang
nustatyta, kad Lietuvoje nepakankamas komunaliniy atlieky rusiavimas bei perdirbimas, nes
arba néra pakankamy pajégumy arba turima jranga néra pajégi (reikalaujanti modernizavimo)
siekiu perdirbti tam tikras antrines zaliavas ar jy frakcijas. Pazymeétina, kad dél $iy esminiy
trikumy néra tinkamos, efektyvios sistemos pasiekti efektyvesniy rezultaty. AnalogisSkai
teigiama 2022 m. Valstybés kontrolés veiklos audito ataskaitoje, kurioje nustatyti esminiai
trikumai, salygojantys nepakankamg atlieky tvarkymo igyvendinima, kaip pavyzdziui,
nepakankamas informuotumas visuomenei (sieckia 33 proc.), skirtingas organizuojamy
komunaliniy atlieky tvarkymo procesas jtakoja skirtingus rinkliavos dydzius, atlieky turétojai
nemotyvuoti rasiuoti; dél netinkamo atlieky rusiavimo (33 proc.) misriose komunalinése
atliekose esanc¢iy pakuoc€iy, uz kurias turi mokeéti GI bet moka gyventojas; nesudarytos salygos
visiems pasinaudoti komunaliniy atlieky surinkimo paslauga; truksta dideliy gabarity atlieky
surinkimo aiksteliy??.

Nagrin¢jant Valstybinio atlieky prevencijos ir tvarkymo 2021-2027 mety plang
nustatyta, kad ,,dévétos tekstilés surinkimo lygis Lietuvoje Zemas, nes atskirai surenkama vos
13 proc. viso Lietuvoje parduoto kiekio, o taip pat pagrindinés su tekstilés atlieky surinkimo
sistema susijusios problemos, neuztikrinta pakankama atskiro tekstilés surinkimo
infrastruktiira, nepatogi tekstilés surinkimo infrastruktiira regionuose, be to gyventojai nemoka
teisingai ruSiuoti tekstilés atlieky, ir nemotyvuojami rasiuoti tekstilés atlieky, be to,
nepakankamas ekologinis Svietimas, triiksta susistemintos koncentruotos informacijos apie
tokiy tekstiles atlieky raSiavima, surinkima, infrastruktiirg ir teikiamas paslaugas. Nustatyta,
kad ymonés daZniausiai gamybines tekstilés atliekas sumaiSo su MKA. Taip pat pastebéta, kad
ne visos atlickos, kurios galéty biiti surenkamos atskirai, surenkamos atskirai“?3, Taip pat
papildant pateikiamos tokios netinkamo tekstiles atlieky ruSiavimo priezastis: ,,nemaza dalis
nebetinkamy naudoti tekstilés gaminiy iSmetami 1 komunaliniy atlieky konteinerius arba
paliekami greta jy, nes gyventojai nezino, kur juos déti arba nenori tam gaisti laiko*?,

21 Paulé TamaSauskaité, Jonas Volungevicius, ,,Antriniy Zaliavy surinkimo sistemos apkrova Lietuvoje®,
Geografijos metrastis 52, (2019):, 13, https://www.researchgate.net/profile/Jonas-Volungevicius-.
2/publication/338361119 Load of Secondary Raw_Material Collection System in_Lithuania/links/5e85af714
585150839b6151f/L oad-of-Secondary-Raw-Material-Collection-System-in-Lithuania.pdf.

22 Komunaliniy  atlieky  tvarkymas®,  Valstybés  kontrolé,  https://www.valstybeskontrole.lt/LT/
Product/24155/komunaliniu-atlieku-tvarkymas.

2 Valstybinio atlieky prevencijos ir tvarkymo 2021-2027 mety planas“, TAR, https://am.Irv.It/It/veiklos-sritys-
1/atliekos/valstybinio-atlieku-prevencijos-ir-tvarkymo-2021-2027-metu-planas.

24 Tekstilés atlickos: ka turi Zinoti gyventojai?“, Lietuvos Respublikos aplinkos ministerija,
https://am.Irv.It/It/naujienos/tekstiles-atliekos-ka-turi-zinoti-gyventojai.
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Lietuvoje vykdomas tekstilés atlieky surinkimas neuztikrina ir pakartotinio tekstilés
atlieky naudojimo bei perdirbimo*?®. Vertinant perdirbimo tekstilés statistika matyti, kad
,»didziausia dalis — 34,7 proc. — tekstilés atlieky pasalinta sgvartynuose, 30,8 proc. — sudeginta,
panaudota energijai gauti, 8,8 proc. jy perdirbta — sukompostuota, 1 proc. — panaudota
pakartotinai, 4,6 proc. — i§vezta“?®, 0 2021 m. dinamikos duomenimis ,,nepavojingyjy atlieky
sgvartynuose buvo paSalinta 14 418,446 t surinkty atlieky 1§ jy <...> 2519,844 t — tekstilés
gaminiai <...> bei 2021 m. pasalinta po apdorojimo likusiy 2674,507 t atlieky <...> 2195,217 t
— kiti tekstilés gaminiai.“?’

Pazymétina, kad ,,pakartotinis drabuziy naudojimas padeda ne tik iSvengti tarSos
(dauguma drabuziy sunkiai suyra), bet ir sutaupyti daug energijos ir kity iStekliy naujy drabuziy
gamyboje. Drabuziai, kuriy negalima pakartotinai naudoti, gali buti perdirbami i kitus
gaminius. Atlieky deginimas arba Salinimas sgvartynuose yra paskiausias pasirinkimas, kai
isnaudotos auks¢iau minétos galimybés*%,

2020-03-11 Europos Komisijos Naujas ziedinés ekonomikos veiksmy planas nustate
ipareigojima tekstilés atlieky tvarkymui: ,,parengtos gairés, kaip pasiekti auksta tekstilés atlieky
ri§iuojamojo surinkimo rodiklj, kurj valstybés narés turi pasiekti iki 2025 m.“%?® Bus vertinama
kaip jpareigojimai nuo 2025 m. sausio 1 d. ir stebima, kad tekstilés atliekos buty surenkamos
atskirai.

Nagrinéjant Lietuvos tekstilés atlieky tvarkymo politikos kryptinguma nustatyta, kad
Valstybinio atlieky tvarkymo 2014-2020 m. plane (toliau - VAT 2014-2020 planas) jtvirtinta
nuostata ,,parengti aplinkos ministro 2010 m. gruodzio 16 d. jsakymo Nr. D1-1004 , D¢l
Reikalavimy regioniniams ir savivaldybiy atlieky tvarkymo planams patvirtinimo* pakeitimo
projekta — jpareigoti jtraukti tekstilés ir pavojingyjy atlieky surinkimo priemones j regioninius
ir (ar) savivaldybiy atlieky tvarkymo planus*°. Analizuojant VAT 2014-2020 plang nustatyta,
kad toks projekto pakeitimas iniciuojamas nuo 2014 mety, pazymétina, toks projekto
pakeitimas Regioniniy ir savivaldybiy atlieky prevencijos ir tvarkymo plany sudéties ir turinio,
rengimo ir skelbimo reikalavimuose jgyvendinamas nuo 2022-08-20.

Nustatyta, kad Regioniniy ir savivaldybiy atlieky prevencijos ir tvarkymo plany sudéties
ir turinio, rengimo ir skelbimo reikalavimuose buvo jtraukta nuostata, kad ,,informacija apie
komunaliniy atlieky tvarkymo paslaugos prieinamuma registruotiems komunaliniy atlieky
turétojams pagal <..> apripinimg <.> tekstilés atlieky r@iSiavimo jy susidarymo vietose
priemonémis.“3! Priimtas ir teisikai reglamentuotas sprendimas atskirai pradéti vykdyti
tekstilés atlieky tvarkymo politika, apriipinant tokj riiSiavimo sistemg biitinomis priemonémis

%5 Siuo metu Lietuvoje nesukurta gyventojy liikes¢ius tenkinanti naudotos tekstilés surinkimo ir tvarkymo
sistema. Vykdomas tekstilés atlieky surinkimas neuZztikrina ir pakartotinio tekstilés atlieky naudojimo bei
perdirbimo®, Tekstilés tvarkymas, https://tekstilestvarkymas.lt/tekstiles-atlieku-tvarkymas-lietuvoje/.

% Valstybinio atlieky prevencijos ir tvarkymo 2021-2027 mety planas“, TAR, https://am.Irv.It/It/veiklos-sritys-
1/atliekos/valstybinio-atlieku-prevencijos-ir-tvarkymo-2021-2027-metu-planas.

27 Komunaliniy  atlieky  tvarkymas“, Valstybés  kontrolé,  https://www.valstybeskontrole.lt/LT/Pro-
duct/24155/komunaliniu-atlieku-tvarkymas.

28 Siuo metu Lietuvoje nesukurta gyventojy liikes¢ius tenkinanti naudotos tekstilés surinkimo ir tvarkymo
sistema. Vykdomas tekstilés atlieky surinkimas neuztikrina ir pakartotinio tekstilés atlieky naudojimo bei
perdirbimo®, Tekstilés tvarkymas, https://tekstilestvarkymas.|t/tekstiles-atlieku-tvarkymas-lietuvoje/.

29 | Naujas ziedinés ekonomikos veiksmy planas, kuriuo siekiama $varesnés ir konkurencingesnés Europos®,
EUR-Lex, zitiréta 2023 m. balandZio 23 d., https://eur-lex.europa.eu/legal-content/LT/TXT/?uri=CELEX%3A52
020DC0098 .

30| Dél Valstybinio atlieky tvarkymo 2014—2020 m. plano jgyvendinimo*, TAR, https://e-seimas.Irs.It/portal/
legal Act/It' TAD/d013b670796811e4a8a7b07c53dc637c?jfwid=gvy9zieid.

31 Dél Valstybinio atlieky tvarkymo 2014—2020 m. plano jgyvendinimo®, TAR, Zidréta 2023 m. balandZio 12 d.,
https://e-seimas.lIrs.It/portal/legal Act/It/TAD/d013b670796811e4a8a7b07c53dc637c?jfwid=gvy9zieid.
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t. y. konteineriais, bei atsirado nuostata, kad ,,atlieky prevencijos ir tvarkymo strategijos dalyje
turi buti <...> nustatytos uzduotys plano vykdymo laikotarpiu <...> atlieky prevencijos ir
tvarkymo priemonés, apraSymas ir pasirinkimo pagrindimas, jskaitant §ias priemones:
uztikrinancias, kad sgvartynuose nebity Salinamos perdirbti ar kitaip panaudoti tinkamos
atliekos, <..> tekstilés ir kity buityje susidaranciy atlieky prevencija* *2. Jgyvendinamas
norminis pagrindas tekstilés atlicky tvarkymo politikos kryptyse t. y. tekstilés atlieky politikos
uzduociy formulavimas bei atitinkamos prevencijos kryptys, nustatomas jpareigojimas tvarkyti
susidarancias tekstilés atliekas kaip tai rekomenduojama kaip Direktyvoje 2008/98/EB bei
Ziedinés ekonomikos veiksmy plane.

Pazymétina, kad iki Siy mety Regioniniy ir savivaldybiy atlieky prevencijos ir tvarkymo
plany sudéties ir turinio, rengimo ir skelbimo reikalavimuose galiojancios redakcijos tekstilés
atliekos tvarkomos bendrai komunaliniy atlieky srauto tendencijomis, o i§imtis kuomet atlieky
tvarkytojai atsizvelgdami ] jstatymo nuostatas, jgalinancias atliekas tinkancias antriniam
naudojimui, arba priskyre antriniy Zaliavy kategorijai jvykdo zero waste prioritetiniy Zingsniy
principa - antrinj naudojima, taisyma, o esant tekstilés atlieckoms netinkancios antriniam
naudojimui bendruoju komunaliniy atlieky srautu minétos atliekos naudojamos deginimui -
energijai gauti arba Salinamos sgvartynuose. Néra aiSkios apibrézties kokiais Kriterijais
remiantis atlieky tvarkytojai tekstilés atliekas netinkamas naudoti pakartotinam naudojimui
naudoja energijai gauti degindami ir kokias Salinama sgvartyne.

ISvados

1. Zero waste - nulin¢ atlieky kultiira, kurios esminis tikslas yra ,,nulis atlieky*
buityje ir apimantis ne tik tinkamg atlieky rii$iavimg, mazinimg, bet ir skatinantis kitaip
pazvelgti | vartojima, susimastyti apie tai, kg palickame ateities kartoms. Zero waste atlieky
tvarkymo hierarchija 8.0R apibiidina politikos kryp¢iy, strategijy, kuriomis remiama ,,nuliniy
atlieky" sistema, eiga nuo didziausio ir geriausio ir iki maziausio medziagy naudojimo.
Direktyvoje 2008/98/EB dél atlieky preambuléje nustatomas tikslas saugoti aplinkos ir Zmoniy
sveikata, pabréziant tinkamo atlieky tvarkymo, naudojimo ir perdirbimo biidy svarbg maZinant
iStekliy poreiki ir gerinant jy naudojima, nustatant atlieky hierarchija. ES atlieky tvarkymo
hierarchijoje atliekos tvankomos vadovaujantis tinkamiausio prioritetinio atlieky tvarkymo
hierarchijos 5R principy nuostaty metodu.

2. Lietuvoje zero waste ideologija jgyvendinama per metodus, o susidariusias
atliekas zymiai efektyviau tvarkyti, rUSiuoti per sistemingai nustatytus prioritetus. Atlieky
prevencijos ir tvarkymo srityje taikomas prioritety eiliSkumas kaip analogiSkai zero waste 5R
modelyje. Atlieky tvarkymo jstatymo nuostatose nustatoma, kad atlieky prevencijos ir
tvarkymo prioritety eiliSkumas taikomas atsizvelgiant ; bendruosius aplinkos apsaugos
principus. 2023 m Valstybés kontrolés audito ataskaitoje duomenimis, nacionalinéje teiséje
néra uztikrinta efektyvi atlieky tvarkymo infrastuktiira, néra pakankamai jgyvendinanti zero
waste principiniy nuostaty atitiktj tvarkant susidariusias atlieky srautus (jy atskiras riisis), taip
pat iSlieka probleminis antrinis atlieky riiSiavimas, perdirbimas.

3. Tekstilés atlieky tvarkymo ypatumams jgyvendinti nacionalinéje teiséje priimtas
Jsipareigojimas, nuo 2025 m. sausio 1 d. tekstilés atliekos biity surenkamos atskirai. Lietuvoje
Valstybinio atlieky tvarkymo 2014-2020 m. plane jtvirtinanti nuostata parengti Reikalavimy
regioniniams ir savivaldybiy atlieky tvarkymo plany pakeitimo projekta jpareigoti jtraukti

32 Regioniniy ir savivaldybiy atlieky prevencijos ir tvarkymo plany sudéties ir turinio, rengimo ir skelbimo
reikalavimy patvirtinimo*, TAR, https://e-seimas.Irs.lt/portal/legal Act/It/TAD/TAIS.389385/asr .
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tekstilés surinkimo priemones | Regioninius (savivaldybiy) atlieky tvarkymo planus. Toks
projekto pakeitimas iniciuojamas nuo 2014 mety, taCiau minétuose reikalavimuose
Jpareigojimas tvarkyti jsigaliojo nuo 2022-08-20. Atsiranda teisiné valia atskirai pradéti vykdyti
tekstilés atlieky tvarkymo politika, apripinant tokj rtiSiavimo sistemg biitinomis priemonémis,
bei jgyvendinamas norminis pagrindas tekstilés atlieky tvarkymo politikos kryptyse tekstilés
atlieky politikos uzduociy formulavimas bei atitinkamos prevencijos kryptys, nustatomas
Jpareigojimas tvarkyti susidarancias tekstilés atliekas.

4, Lietuvoje tekstilés atliekos tvarkomos bendrai komunaliniy atlieky srauto
tendencijomis ir daugiausiai yra Salinamos sgvartyne arba deginamos. Atlieky tvarkymo
jstatyme nurodoma, kad atskirai surinktos atliekos tikslu paruosti pakartotinai naudoti bei
perdirbti, negali buti Salinamos sgvartyne arba toks Salinimo biidas kaip deginimas energijai
gauti, iSimtis kuomet toks Salinimo buidas kaip saugiausias, aplinkosauginiu poziiiriu geriausias,
ir efektyviausias tvarkymo budas, o kaip kuras energijai gaminti gali biiti naudojamos tik
Lietuvoje pagal Valstybés kontrolés veikos audito iSvada, nustatyta, kad neuztikrinti tinkami
komunaliniy atlieky raSiavimo ir pakankamo antriniy zaliavy apdorojimo pajégumai dél
trilkstamo jrangos modernizavimo. Nepakankamai iSplétotas risiuojamojo komunaliniy atlieky
surinkimo sistema. Néra galimybés jvertinti ar numatytos uzduotys jvykdomos siekiu imtis
priemoniy nustatytoms problemoms spresti dél atliekas tvarkanciy atsakingy dalyviy ataskaity
nepateikimo arba tokiy ataskaity ne iSsamumo.
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CHARACTERISTICS OF MUNICIPAL TEXTILE WASTE
MANAGEMENT SYSTEM IN THE CONTEXT OF ZERO WASTE
IDEOLOGY

Santa KLIMAVICIUTE, Erika MATULIONYTE-JARASUNE
Mykolas Romeris University

Summary

This article reveals the concept of zero waste ideology, as well as the provisions of waste
management hierarchies 3R, 5R, 7R, and 8.0R. The growth of waste volume is closely related to the
growth of human population and the increasing level of development, the by-product of which is
increasing waste. Zero waste ideology and initiatives related to responsible production and consumption,
sorting and recycling are rapidly spreading and gaining public recognition worldwide. Zero waste is a
zero waste culture, the main goal of which is the principle of “zero waste" in the household, which
includes not only proper sorting and reduction of waste, but also encourages a different look at
consumption. The most important tool in the waste preparation and reuse process is the sorting of the
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generated waste. In order to successfully implement the Zero waste goals, decisions must be made at all
levels, starting from the agreements of the international community, the formulation of state policies,
and ending with each consumer who, being conscious, will make responsible decisions in their daily
life, ensuring the most environmentally friendly choices. Waste management is carried out taking into
account waste management priorities and existing environmental requirements. State waste management
policies are chosen according to the goals pursued by the state, this can be conditioned by the most
desirable solution - prevention or the least desirable - disposal in landfills.

Legislation in the field of waste management obliges waste to be managed in such a way that it
does not have a negative impact on the environment or human health. When managing waste, it is
encouraged to follow the priorities of the waste management hierarchy, which are divided into the waste
management hierarchies 3R, 5R, 7R, 8.0R. The most common 5R main principles are: responsible
consumption, waste reduction (prevention), waste reuse, waste recycling, utilization to obtain energy,
disposal of waste in landfills. A consumer who understands the goals of sustainable development and
the circular economy is conscious enough to choose goods or services that are more environmentally
friendly, and he also understands the importance of waste management and management. In Lithuania,
textile waste is managed in general according to the trends of the municipal waste flow and is mostly
disposed of in a landfill or incinerated, which does not meet at least the 5R principles of the main
priorities of the waste management hierarchy. It must be recognized that the level of collection of used
textiles is only 13 percent. of the total amount sold in Lithuania, which shows that insufficient attention
is paid to the regulation of textile waste management. When evaluating the municipal waste management
system in Lithuania, it was found that insufficient attention was paid to textile waste management.
However, we should be happy that Lithuania is taking decisive decisions in the management of textile
waste and will achieve the set goals, which will be analyzed in more detail in the article.

In Lithuania, textile waste is managed according to the trends of the general municipal waste flow
and is mostly disposed of in a landfill or incinerated. The Waste Management Act states that separately
collected waste for the purpose of preparation for reuse and recycling cannot be disposed of in a landfill
or such a disposal method as incineration to obtain energy, with the exception of when such a disposal
method is considered the safest, environmentally best, and most efficient method of handling, but as
fuel for energy can be used for production only after sorting out the remaining waste with energy value
unsuitable for reuse and recycling. In Lithuania, according to the conclusion of the audit of the State
Audit Office, it was found that adequate capacities for municipal waste sorting and sufficient processing
of secondary raw materials are not ensured due to the lack of equipment modernization. The system of
sorting municipal waste collection is insufficiently developed. There is no possibility to assess whether
the planned tasks are fulfilled in order to take measures to solve the identified problems due to the non-
submission of reports by the responsible participants handling waste or the incompleteness of such
reports.

Keywords: Zero waste, waste management 3R, 5R, 7R, 8.0R hierarchies, municipal textile waste
management.
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Abstract Contemporary retail is increasingly conducted in a hybrid form, with a clearly growing share of mobile
technologies. Social media accompany consumers on a daily basis - they shape the potential of interpersonal
relationships, but also aim to promote and sell products.

With the growing number of smartphone activities, the application market is developing dynamically and the
availability of modern technologies is increasing. Online shopping is supported by a voice assistant, the customer
can use virtual fitting rooms, talk to artificial intelligence (chatbot) and receive answers to asked questions. Both
consumers and companies use this technology on a daily basis.

The aim of the study is to draw attention to the broadly understood digitization, which is changing the face

of trade and consumer behavior. Changes in the purchasing behavior of generations living with the convenience
of technology will be indicated. Understanding and adapting to these changes has become a necessity for
companies.
The study focused on the shopping behavior of today's consumers, who are almost constantly connected to the
Internet and to each other via mobile devices. The main focus will be on Poland, and the source base will be
literature sources and industry reports. Selected areas of purchasing changes will be analyzed, and the obtained
data will allow to diagnose differences in consumer preferences and the level of their digitization.

Keywords: digitization, e-commerce, consumer behavior, artificial intelligence (Al), technologies, metaverse
Introduction

The past years marked by the pandemic, war and high inflation have become one of the
main factors of change in the retail trade. Companies began to introduce an integrated sales
model, implement new consumer-oriented technologies and thus the role of innovation and
automation in customer relations has clearly increased. There has also been a change in
consumer mentality, which is extremely important for retailers.

In the modern economy, it is crucial for enterprises to gain a competitive advantage. To
achieve this, various activities are undertaken, with a strong emphasis on digitization. Thanks
to this approach, an increasing number of enterprises are subject to digital transformation,
leading, among other things, to better quality of sales processes and raising customer service
standards. Electronic sales, apart from the mere possibility of offering individual product
categories online, also enables a certain increase in customer activity in business operations.
What makes this possible, among other factors, is influencing the attitudes and purchasing
decisions of other consumers, thanks to the system of comments and opinions. For many buyers,
recommendations play an important role, as they can significantly reduce the time and effort
needed to make purchases.

The purpose of the following considerations is to critically look at the changing trends in
consumer behavior and the reaction of enterprises to these changes.

The intensive and rapid development of modern technologies creates a new group of
consumers who expect companies to adapt to their shopping preferences. The companies which
are aware of the challenges spend more on the development of e-commerce.
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The study uses a deductive method supported by a descriptive analysis. The descriptive
analysis was based in particular on books, articles and reports carried out by selected
institutions.

The reality of the digital consumer

A digital consumer is a buyer who, during the purchasing process, but also before and
after the purchase, uses the achievements of new technologies. They quickly adapted to the
market reality in which technological solutions significantly influence their behavior. It is a
consumer who has access to the Internet and uses it on a daily basis as a permanent and
indispensable element of life. In some sense, it is also a way of life. These are primarily young
people, but this trend is also followed by older generations of consumers. The digital customer
Is a reality in both the B2B and B2C segments.

Currently, five generation groups live side by side in the world - baby boomers,
generation X, Y, Z and Alpha. Each of the generations is shaped by different experiences, socio-
cultural surroundings and historical events, which means that the values they profess differ from
each other and require a separate marketing approach. Division into generational groups is the
simplest and most popular method of mass market segmentation (Kotler, 2021, p. 29-40).

The first generation are baby boomers, defined as people born between 1946 and 1964.
The name "baby boomers" was coined due to the demographic boom that was recorded in the
first years after World War 1.

Generation X is called in Poland the generation of the Polish People's Republic. It is a
group of people born in the years 1965-1980. It was a time of groundbreaking historical events
- the rise of Solidarity, the fall of communism and the Cold War in Europe and the United
States. Generation X has also experienced important technological changes.

Millennials, also known as Generation Y, are a group of people born in the 1980s and
1990s. According to W. Wrzesnia, Generation Y in Poland is the generation of people born
between 1984 and 1997 (Wrzesien, 2007).

Generation Z, also known as Zoomers or the Internet Generation, are people born in the
late 1990s to 2009. As the first generation, they did not experience the times before the advent
of the Internet and computers.

The Alpha Generation, i.e. those born in the years 2010-2025, are called digital natives
because they are perfectly at home in the world of the Internet. Already in early childhood, they
saw their parents and siblings spending time in front of the screens of their phones or computers,
which were often more interesting to them than other elements of everyday life.

H. Mruk argues that it can be expected that the current change of generations, reaching
25 years, will be shortened to 7-10 years (Mruk, 2022, p. 16). The main reason is the ongoing
social and technological changes. The next generations will be increasingly focused on the
practical use of technology. This undoubtedly determines the need among companies to create
many distribution channels - from traditional through hybrid to virtual ones.

It is the virtually unlimited access to information brought about by digitization that
enables today customers obtain data on the offer of a specific company, compare prices or read
the opinions of other users and perform this conveniently in relatively short time (KPMG,
2018).

However, as emphasized by Ph. Kotler, digitization of a company should not stop only at
customer involvement, but should cover all touchpoints - from marketing, through sales,
distribution, delivery, to service. All these digital touchpoints should create a synchronized
consumer experience (Kotler, 2021, p.103).
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The near future is shaped by many trends, which are shown in Figure 1.

Al-Generated
Noise

Sustainable
and Ethical
Shopping

Pricing
Pressure

Customer
Segmentation

Subscription
Services

Social
Commerce

Virtual

Reality (VR)

AN

Augmented Personalizati-
Reality (AR) on

Figure 1. Trends in retail
Source: Own study based on: K. W. McLaren, 2023, The Future Of E-Commerce: Trends To Watch In 2023,
https://www.forbes.com/sites/forbesmarketplace/2023/03/21/the-future-of-e-commerce-trends-to-watch-in-2023/
? sh=1¢3631h7631e May 2, 2023

The present world is bots instead of people working in call centers or refrigerators that
inform about the expiration date of the products contained there. What until recently seemed
impossible and unreal, today is a reality.

The pandemic lasting in 2020-2022 caused an increase in interest in electronic shopping,
which, in turn, generated the need to process more and more data in order to learn about
consumers' shopping preferences. It was also the time when a number of studies on consumer
activity on the web and changes caused by the pandemic were carried out'. The Internet of
Things or augmented reality (VR) offer newer and newer market conditions in which customers
can, among other things, use a virtual fitting room and see themselves in different variants of

! Wawrzuta, D.; Klejdysz, J.; Jaworski, M.; Gotlib, J.; Panczyk, M. Attitudes toward COVID-19 Vaccination on
Social Media: A Cross-Platform Analysis. Vaccines 2022, 10, 1190. https://doi.org/10.3390/vaccines10081190;
De Brabandere L, Hendrickx G, Poels K, et all, Influence of the COVID-19 pandemic and social media on the
behaviour of pregnant and lactating women towards vaccination: a scoping reviewBMJ Open 2023;13:e066367.
doi: 10.1136/bmjopen-2022-066367; Uzair Shah, Md. Rafiul Biswas, Raian Ali, Hazrat Ali & Zubair Shah (2022)
Public attitudes on social media toward vaccination before and during the COVID-19 pandemic, Human Vaccines
& Immunotherapeutics, 18:6, DOI: 10.1080/21645515.2022.2101835.
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clothing or glasses frames. The metaverse? is also developing, seen as an imaginary borderless
area where people can be met in virtual reality. The term itself is still evolving, however, the
metauniverse can be defined as the convergence of the physical and virtual worlds. The essence
of Metaverse from the customer's point of view is therefore immersion in the 3D world and a
sense of its realism from the point of view of the avatar. PWC experts refer to the future of the
Metaverse as a realistic world where people and organizations sell goods and services, sign and
execute contracts, interacting with each other (PWC, 2023).

The chain of grocery stores Zabka Nano, which is developing in Europe, has the
innovative AiFi platform used in all its stores. It is a camera-based solution that uses computer
vision and so-called machine learning to recognize products that the customer reaches for from
the shelves and automatically finalizes the payment after leaving the store (Zabka, 2022).

Changes in consumer behavior

Customers, regardless of whether they make purchases in an online or stationary store,
use convenient communication channels and obtain information on the offers they are interested
in (IBM, 2022). Therefore, in purchasing processes, companies should recognize the key
moments during which the buyer needs support. It is in such moments that building a positive
shopping experience becomes the most effective. Thus, digital technologies enable the delivery
of selected information in real time during key purchasing stages, which, with the growing
interest in electronic shopping, may be an opportunity to consolidate new habits among various
customer groups.

The growing concern for the climate and the environment generate a demand for the
purchase of used products, which is supported by sales platforms such as OLX, Vinted or
Allegro, enabling direct exchange of products between consumers. The term re-commerce has
already become part of everyday life on the web. It is both the sale of products in outlet stores
or second-hand shops, as well as the sale of second-hand items, closely related to ecology and
sustainable development (IBM, 2022). This is in line with the current situation, when a
significant part of consumers do not have a good financial situation and allocate less funds for
consumption - which is also noted by experts from the Capgemini Research Institute or PWC
(Capgemini Research Institute 2023). According to Google statistics, searches for product
names with the term "used" are increasing (IdoSell, 2023). An example worth citing is also
socially responsible shopping, which is carried out on the Polish market by, for example, CCC
or Modivo together with InPost, offering reusable packaging.

Consumers are also eager to use subscription services, which guarantee them
convenience, speed and personalized product recommendations. Subscriptions now offer
almost everything - from personalized products to meal kit deliveries and subscriptions to
beauty and clothing products.

Another significant change is mobile shopping. An Insider Intelligence analysis shows
that the share of m-commerce in total retail may reach 8.7% by 2026 (Mokka, 2022). An
important factor in this growth is undoubtedly the development of mobile applications and their
increasing popularity. Companies that already have a popularized application and a group of
users certainly have greater opportunities to increase their range of sales and marketing
activities.

2 The metauniverse came into the public consciousness in October 2021 when Facebook changed its name to
Meta.
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One-click ordering is currently one of the most important trends in m-commerce, and its
popularity is increasing year by year. This solution allows customers to complete their
purchases without having to repeatedly enter payment and delivery information, which is
important when using mobile devices. The function translates into an increase in sales, which
was confirmed, among other providers, by Amazon, the pioneer of this solution on the market
(IdoSell, 2023).

Another important area of change is the popularity of voice assistants, such as Amazon
Alexa or Google Assistant, which enable users to make purchases in a simple and convenient
way, which will translate into an increase in the popularity of voice shopping in m-commerce.
The development of this type of purchase is favored, apart from the development of technology,
by the increasing purchasing power of the younger generations, for whom this type of
technology is more natural.

Instant payment is starting to play an increasingly important role when making purchases.
In order to increase the chance of a successful transaction, an online store should provide
customers with the fastest way to pay for transactions, without having to change the platform
or register. Customers are increasingly willing to use one-click shopping options.

Deferred payments (buy now pay later) are also developing dynamically, giving the
opportunity to purchase products without having to pay for them right away (ldoSell, 2023).

It is therefore clear that the significant acceleration of customer digitization, breaking the
existing consumer habits and fears have resulted in significant changes in the way companies
communicate with customers, sales channels and pre- and post-sales service.

The role of modern media

The impact of digitization drives marketing activities that have changed and will continue
to evolve, thus improving the methods of product promotion. The evolution of marketing is due
to changes in the technological and economic landscape, which allows marketing to move to a
higher stage of evolution to marketing 5.0. Marketing 5.0 is a period of transition to technology
for people, in which artificial intelligence, NLP® technologies, sensory technologies and the
Internet of Things play an important role (Kobec, 2022). In the concept of marketing 5.0, the
consumer is in an intelligent, flexible digital environment and interacts with artificial
intelligence as a full-fledged agent of the digital environment.

The development of information technologies leads to the growing pace of attracting
people to the Internet. Data processing and analysis technologies are becoming essential for the
existence of modern business. E. Brousseau and T. Penard (2007, pp. 81-114) pointed out that
digital business models do not imply changes only in the digital sphere, and should be perceived
as "intermodal™ ones which are visible in various areas of the organization's functioning. In
addition, digital business models are largely intertwined with traditional models, which results
in the implementation of innovations as well as the use of marketing strategies also in industries
that are not directly related to the digital market. This undoubtedly proves the complexity of
the changes that are induced in modern business models. An example worth referring to is the
model used within the Uber platform, which offers taxi services to customers. The sharing
model uses a digital platform, thanks to which customers look for drivers offering transport
services. The innovativeness of this model boils down to the fact that it is not embraced within
any corporation or taxi companies present on the market, and therefore it is fully independent
of them (Bartczak, 2023).

3 NLP is a technology that focuses on natural language processing to facilitate human-machine communication.
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Technological progress causes, but also forces, constant changes that affect the market
and consumers. One of the factors contributing to the development of technology that allows
one to connect, enabling the interactivity of individuals, groups and organizations is
undoubtedly social media. The progressing virtualization of socio-economic life raises the need
to monitor the intensity of the ongoing changes. The functioning of companies is increasingly
dependent on the attitudes and behavior of consumers. It is therefore worth knowing what
values are important to them and how they will achieve their goals (Figure 2).

2020 2022

6% 4%

®mValue-driven  mPurpose-driven  ®Brand-driven Product-driven

Figure 2. Goal-oriented consumer
Source: Own elaboration based on (IBM, Research Insights, (2022), p.13)

According to an IBM report (2022, p. 13) purpose-driven consumers (44%) are looking
for products that align with their values. Environmental impact and taking care of sustainable
development is very important to them. Value-driven consumers (37%) expect value,
convenience, but are also willing to change habits limiting the negative impact on the
environment. Brand-driven consumers (15%) trust and prioritize brands. Product-oriented
consumers (4%) focus primarily on the functionality and value of the product and its price.

Among the modern digital technologies used in marketing, a set of measures for the use
of social media as channels of marketing activities should be indicated, referred to as Social
Media Marketing (SMM) - marketing in social networks. These are ways to reach a specific
target group of users through interaction and direct impact on potential customers. Companies
operating on the network should constantly be in the common communication space with their
environment, both current and potential consumers, but also with partners or competitors, and
regularly generate content about themselves and their offers (Bartczak, 2023).

Thus, the importance of social media is growing both as a source of information about
products and as a place to make purchases. More and more intense marketing activity of
companies in social media is being observed, as well as a change in the way that market players

90



ISSN 2029-1701 Research Journal
~ ISSN 2335-2035 (Online) PUBLIC SECURITY AND PUBLIC ORDER

Mykolas Romeris
University 2023 (33)

communicate. There is equality of communication between the sender of information and its
recipients (Matwiejczyk, 2020, p.174). Social media made it possible to post opinions, reviews,
evaluate purchased products, and communicate with other product users in order to exchange
opinions on them. This certainly translates into recommendations for other members of the
community focused around the product or company. Therefore, social media can significantly
contribute to building a company's competitive advantage.

It was through social media that influencer marketing was born, which, thanks to building
its own community by influencers, has an impact on a specific group of recipients. Unlike
traditional celebrities, influencers build their position on the Internet by sharing various content
with the audience, also often of private nature. Thanks to this openness and ease of conveying
messages, influencers seem closer to their recipients, which builds trust and credibility.

Shopping on social media allows one to increase the reach and interest of customers, and
also allows to reach target groups more easily. Cooperation with influencers and the use of tools
such as, for example, posts with the possibility of buying directly from the platform, clearly
change the sales processes in m-commerce.

The business potential of social media requires new marketing tools that enable precise
targeting and allow for a two-way flow of information, not only between the recipients and the
brand, but also include the influencer who advertises the product. K. Stopczynska (2021)
indicates that for 70% of Internet recipients, the content created by influencers is the first source
of information about products.

It is the possibility of freely creating, editing and duplicating various types of content that
makes social media successfully used as the Internet marketing tool for many individuals. The
role of the consumer has ceased to consist only in getting acquainted with the content of the
advertising message, as was the case in traditional media, but it gives them the opportunity to
interact, modify and express their personal feelings about the product (PWC, 2023).

D. Kaznowski (2016) divided social media based their functions into:

e used to present opinions and views, for example through blogs - Instagram, Twitter,

o for file sharing - YouTube, TikTok,

e focused on building and maintaining relationships - Facebook,

e for exchanging discussions, solving problems — these include Internet forums.

One of the main reasons for the popularity of social media among young people is the
need to communicate with the brand and other people. Young people are more interested in
social problems and willingly join discussions about them. Social media offers platforms where
people can express their views and engage in debates on issues of concern to the society. In this
context, television that is more one-sided and does not allow this interaction is becoming less
attractive.

For the young generation, the opportunity to react to the content displayed on the Internet
in real time is an opportunity to manifest their own views. Thanks to this, they feel that their
opinion will be noticed not only by the brand or the creator of the content, but also by another
group of Internet users. A popular tool for measuring the engagement of online audiences is the
engagement rate, which is the ratio of interactions, i.e. likes, comments and shares, to the
number of users' followers.

The report commissioned by the Chamber of Electronic Economy by the Mobile Institute
shows that mobile consumers buy online more often and more than the average Internet user
(Marszycki, 2023). The E-commerce in Poland report shows that mobile buyers also have
higher expectations regarding the convenience of shopping, speed of delivery, availability of
mobile payment methods and promotions (Gemius Polska, 2022).
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E-commerce is characterized by high dynamics of change. This is due, on the one hand,
to the development of new information technologies, increased competition, the emergence of
new business models, and, on the other hand, to the development of the information society and
increasing access to the Internet. With the development of technological tools and means, e-
consumers of all ages are becoming customers of online stores.

The examples cited illustrate the potential of the digital economy, which has changed almost
everything related to buying - from infrastructure to commerce and payment systems, to the
psychology of consumer preferences and expectations.

Conclusions

Digitization is certainly an opportunity for companies to build knowledge about customer
behavior and preferences. Progressing digitization has educated a new consumer who, on the
one hand, has adapted to the technological offer offered by enterprises, and on the other hand,
sometimes forced them to redefine the way they operate.

Undoubtedly, the multitude of information left by customers in the digital world allows
entrepreneurs to better understand their shopping choices, as well as enables an individualized
approach to the buyer. Thus, understanding what customers really expect may turn out to be a
key factor determining market success.

Using modern technological solutions, it is possible to shape business activities and adapt
marketing communication to changes taking place among consumers. The combination of the
traditional and digital environment opens the door to the use of new tools of influence, as well
as shaping models of behavior. This leads to the assimilation of the digital environment to the
real one and the transfer of communication and decision-making process to the real
environment.

The mentioned areas of research do not exhaust the subject, but they illustrate the
multiplicity of areas of change and challenges faced by a number of companies.
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Abstract. The international practices of realization of business circularity strategies are researched and
systematized. The trends in change of value priorities of corporate policy of companies depending on phases of
transformation of business models are revealed. The focus on the operational efficiency of production processes
is strengthened by the transition to the principles of sustainable development and environmental responsibility,
and then the creation of circular value chains. Creating circular value chains requires a change in corporate
policy and management tools. The transformation of companies' business models affects its corporate culture. The
mission and philosophy of business are changing, fundamentally new integrated indicators for assessing financial,
economic and social performance are being formed. Environmental management can bring many benefits to
producers of goods: saving money and resources, increasing customer satisfaction and loyalty, improving the
morale of employees. The analysis of the structure of investments and investment agreements in digitization projects
is performed. It is established that most of the financial resources are directed to waste collection and recycling.
This has increased the demand for waste processing equipment and caused structural changes in the engineering
market. Positive ttrendss of growth of investment attractiveness of circularity projects are revealed. In Ukraine,
as in the world society, there are demands for a healthy lifestyleand environmental protection, so the country must
create an institutional framework for the implementation of these needs. It is necessary to encourage a new
generation of entrepreneurs to learn and innovate, to initiate "green" business strategies for the development of
territories and to promote cross-sectoral cooperation. Further research is needed on the divergence of circular
business models by industry and practices of adaptive management tools in the context of conceptualization of
change and structural redistribution of resources in the environment.

Keywords: circular economy, business models, phases of transformation, resource efficiency indicators,
investments.

Introduction

The civilizational development of society today is at a crucial stage of planning how to
overcome the global health crisis and economic upheaval caused by the COVID-19 pandemic.
Strategies for the use of natural resources have exhausted themselves, and therefore it will be
difficult to return to the usual business models, under these conditions, the demand for
environmental protection models of economic development, which includes the concept of
circular economy, is increasing.

To move towards a circular economy, products must be designed from the outset to
optimize the ability to recover raw materials when the product has completed its first phase of
use, and to enable phases of second, third or even endless use. This requires the formation of
new criteria for evaluating strategies and investments in business development based on the
principles of the circular economy.

The purpose of the article is a theoretical analysis of the practical experience of
international companies regarding the criteria for assessing resource efficiency in the process
of business transformation on the basis of the circular economy and the determination of
promising investment directions for their development.
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The advantages of the circular economy are increasingly recognized, but there are still
many barriers preventing the transition to a "cyclical” or "green" business model. Some authors
indicate that an inadequate financing scheme, insufficient financial resources (Ormazabal M. et
al, 2018), as well as a lack of support from state institutions (Rizos V. et al, 2016; Ormazabal
M. et al, 2016; Rizos V. et al, 2015) cause the slowdown of "green" transformations in
production. This is especially acutely felt by small and medium-sized businesses (EI10, 2016).
The risk for companies when transitioning to the principles of a circular economy is mainly
related to the fact that changes in the principles of organizing production on a cyclical basis
require the involvement of significant investments, in particular in disposal, recovery
infrastructure and eco-technologies to close the so-called "loops™ production (Stewart R., 2018).
A study conducted by Chinese scientists (Su B. et al, 2013) showed that external barriers, such
as the lack of a consistent state policy and financing restrictions, are more relevant for Chinese
small and medium-sized businesses in the promotion of “clean™ technologies than internal, so-
called technical and managerial barriers. Thus, the availability of investment in technology is
critical for firms to implement the principles of a circular economy.

Shahbazi and others (Shahbazi S. et al, 2018) claim that limited financial opportunities
for environmental investments are a primary issue for company management. Also, Chinese
researchers Su and others (Su B. et al, 2013) insist on the need to make large financial
investments in pilot projects of the circular economy. In particular, the new perspective of
selling services rather than products means that companies will not receive payment at the
beginning of the product's life cycle, but only after providing the service as a whole, so timing
becomes a key issue in such investments (EEA Circular Economy in Europe). It is obvious that
the implementation of circular business models requires specific adapted financial mechanisms.

An example of progressive cooperation within the circular business model is industrial
symbiosis (Chertow M., 2000; Daddi T. et al, 2017). Ghisellini and others (2018) demonstrate
that the reasons for which companies are interested in participating in these advanced circular
economy solutions are the possibility of recovering the costs associated with investments in the
environment.

Also, tax reduction, the policy of refunding funds for the use of resources and financial
subsidies positively stimulate the development of industrial symbiosis. Aid et al. (2017) point
out that financing problems for synergistic partnerships are a limitation to the development of
eco-industrial parks, and they discuss how taxes and government subsidies enable economies
of scale. Discussing a similar topic, Wellenturf (2017) believes that joint processes developed
through a circular model encourage interested parties to joint production, technological
solutions, and project financing.

Masi et al. (2017) emphasize the importance of financial support through subsidies and
other incentives in the manufacturing industry, in which investment support for technology
development is considered vital (Pan S., 2014; Pereiras S.). Various studies have also
highlighted state subsidies as an element that facilitates research, innovation and investment
activities.

Regarding the environmental sphere, Tirguero et al. (2017) and Gizzetti (2014) indicate
the positive effect of state subsidies on the introduction of environmental innovations in the
company. Moktadir et al. (2018) demonstrate that small businesses need more support from the
government to adopt sustainable production practices because they lack sufficient capital.

Based on the results of the scientific works of the above-mentioned authors, economic
tools and resources for the development of the circular economy should include fiscal and
financial incentives, direct financing and public procurement (EOI). However, the adoption of
the CE strategy by enterprises is only at the initial stage, which does not allow for an in-depth
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analysis of the literature on specific financial resources applied to circular processes. It should
be taken into account that the circular economy is a complex model that includes various
environmental issues and applies to different areas of investment, such as those dedicated to the
environmental improvement of the company, eco-innovations or energy saving, as well as
renewable energy sources.

Foreign scientists - R. Dangelico, K. Geiser, C. Kumar, S. Morch, S. Neck, D. Pujari, M.
Rogers, S. Rusinko, K. Summers, S. Schwartz, and others.They analyze the impact of material
flows on the competitiveness of production and the state of the environment, define “green”
innovations and "green" products, investigate the issue of training employees on the problems
of reducing energy consumption, emissions and volumes of solid waste; prove that
technological advances contribute to the growth of productivity of resources and, thereby, help
manufacturers of industrial products not only to cope with the growing shortage of material
resources, but also to implement an industrial revolution (Musina L., 2014).

Fundamental science is paying more and more attention to the issue of green innovations
(Schiederig T., 2012), in particular in the context of the influence of various strategies on the
production of green innovative products (Albino V. et al, 2009; Kes M. et al, 2014). A growing
stream of research examines the organizational aspects of such innovations, including the
impact of product design, disposal and secondary use of waste on production efficiency
(Mangun, D., 2002), forecasting costs for disposal at the end of the product life cycle,
determining the share of products that can be restored, repaired or processed (Cheung Wai M.,
2014), etc.

From the analysis of the literature related to the circular economy, it can be assumed that
a higher level of related activities carried out by enterprises will predict greater environmental
efficiency. However, it should be noted that most of the research in this area concerns the
resources and internal capabilities of companies that have not yet implemented the principles
of organizing production on the basis of the digital economy (Kieffer C., 2018). At the same
time, no systematic analysis of resource efficiency criteria of companies was found. The
relevance of new value approaches to the management of strategic business development in
modern conditions determines the need to identify promising projects for investment in order
to expand production on the basis of circularity.

Research results. As the analysis of international practices shows, the criteria for
evaluating the effectiveness of the implementation of corporate management strategies change
in accordance with the challenges of the external environment. Analytical review of
publications makes it possible to state that the assessment of resource efficiency within the
production chain is currently the most common approach to the classification of circularity
strategies (table 1).

Research on the practices of implementing circularity strategies shows that new
business solutions are constantly appearing and changes are made to the given classification
and, accordingly, to the expansion of the theoretical foundations of the formation of a circular
economy. So, for example, 1. Zvarych (2017) suggests considering the fourth principle - global
social corporate responsibility (Responsibility) as mandatory during the formation of global
circular chains of adding value.

Trends in the change of value priorities of corporate policy of companies depending on
the phases of transformation of business models on the basis of the circular economy have been
revealed.
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Table 1. Circularity strategies within the production chain in order of priority
Strategy English name Short name Value
Making a product redundant by giving up its function or
R(0) — Refuse Refuse offering the same function with a radically different product
Ssrlzag;%r product Make the use of the product more intensive (for example,
: R(1) - Rethink Rethinkin through product sharing or by marketing multi-functional
production g gnp goroy g
products)
IAbbreviation Increase efficiency in the production or use of products by
R(2) — Reduce consuming less natural resources and materials
Reuse Reuse by another consumer of a product that is not needed by
R(3) — Reuse the previous user, but is still in good condition and fulfills its
original function
Posmmputu R(4) — Repair Repair Repair and maintenance of a defective product so that it can
TePM16H caryx6u be used according to its original function
zgffng TAHOTO T R(5) — Refurbish Renewal Restore the old product and update the possibility of
consumption
R(6) — Remanufacture Reconstruction Use parts qf a discarded product in a new product with the
same function
R(7) - Repurpose Repurposing U_se the dlscarc_ied product or its parts in a new product with a
different function
Useful use of Processing Process materials to obtain the same (high grade) or lower
- R(8) — Recycle .
materials (low grade) quality
R(9) — Recover Restoration Combustion of materials using energy

Source: based on (José Potting, 2017)

The focus on the operational efficiency of production processes is strengthened by the
transition to the principles of sustainable development and environmental responsibility, and
then by the creation of circular value chains (table 2).

Table 2. The genesis of company indicators by phases of business transformation

Indicators/ |Operational efficiency Sustainability Creating a circular value chain
Phase
Ecological |[Energy efficiency Recycled content \Valorization of remaining resources
\Water efficiency Circularity projects Stored value
Material efficiency Dividends for waste from landfills Intensity of impact on the
environment (EP&L Intensity)
Labor hours per unit Local stakeholders are involved Jobs created (direct and indirect)
Social
Performance level Covered customers Open social enterprises
Transparency of supply chainsNumber of accidents or incidents 'Total economic contribution
Financial  |Energy cost per unit Carbon credits Income from circularity
Price per resource unit Circular purchases Share of the circularity portfolio
Landfill fee for garbage Saving resources 'Volume of recycled goods sold

Source: based on (WBCSD, 2018)
The system of indicators for evaluating the effectiveness of corporate management of

international companies is divided into areas: impact on economic results, social consequences,
and finances. Companies must take into account the ethical aspects of their activities, but this
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does not exclude the achievement of economic goals. Environmental assessment is a basic tool
in corporate governance and a necessary component on the way to sustainable management.

Management of the development of companies is based on the implementation of the
project approach (WBCSD, 2018). Investments shape the unknown because the future is not
just undefined, it has to be made possible, it has to be created, and virtual reality is the key to
that. We analyzed circularity investment projects presented by international companies and
determined that these are mostly startups and social and environmental projects that are more
of a demonstration and image nature and are not a manifestation of the systemic demand of
traditional industries. It should be noted that waste management, which includes its collection,
sorting and processing, is the most developed area of circular economy development.

The destruction of the environment caused by plastic packaging has changed the
corporate policy of fast food companies in the context of using paper cups. Thanks to the
organic nature of this packaging for drinks, a positive perception of consumers and their
requests for this form of packaging was formed. As a result, this has had a positive impact on
the paper cup market. So, according to Data Bridge Market Research, by 2027 the paper cup
market will be valued at $11.61 billion.USA, while registering growth at the level of 4.1% for
the forecasted period of 2020-2027 (WBCSD, 2018). Moreover, many current directions of
economic development, such as e-commerce, have become an impetus for the active
consumption of corrugated cardboard and the demand for paper recycling.

For example, Huhtamaki Hong Kong announced the acquisition of catering assets of
International Paper Co. in China, including the production of paper cups and food containers.
In addition, Georgia Pacific announced plans to invest $70 million. USA in logging operations
to obtain raw materials needed for paper towels, cups and toilet paper. Similarly, Lollicup USA
has established a new manufacturing facility in Rockwall, Texas, for paper and plastic cups
(The AP news, 2020).

According to international research companies (Global Market Insights), the global
market for equipment for the processing of secondary raw materials was estimated at 750
million dollars. USA in 2017, and until 2025 it will grow annually by an average of 6%.
Structurally, the market can be segmented by type of equipment (sorting presses, shredders,
cutters, granulators, etc.), by type of material (plastics, metals, paper and wood, rubber, etc.),
as well as regionally (North America, Europe, Asia Pacific, Latin America, Middle East and
Africa). According to 2017 data, the segment "pickup presses" dominate in terms of volume
with a 30% share in the overall structure of the waste processing equipment market (Global
Market Insights, 2018). It is also expected that in 2025 it will reach the figure of 390 million
dollars. USA, showing an average annual growth of 5.7%.

Lefort, Danieli Centro Recycling, Morita Holdings Corporation, Forrec Srl Recycling,
BHS Sonthofen, Panchal Plastic Machinery Private Ltd, Mid Atlantic Waste Systems, Idromec
Spa and others are among the world's largest companies operating in the waste recycling
equipment market. Market requests for digital economy projects became a prerequisite for
structural changes in the engineering market. Thus, the identified trends confirm the investment
attractiveness of circularity projects and the prospects for the development of business models
based on the principles of the circular economy.

Conclusions
The relevance and global economic importance of the issue of the development of the

circular economy make it necessary to solve this issue at different management levels. The
objective reality is the involvement of all participants in economic relations in this process:
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manufacturers, service providers, end consumers, government, international organizations.
Modern entrepreneurs who carry out production activities need to take into account many
factors that affect the development of their business in order to function effectively on the
market. In addition to the task of bringing profit to your company and developing your activity
according to all economic canons, you need to bring social utility and take care of the
surrounding environment. In order to solve the risks associated with the management of
companies based on circular business models, there is a growing need for the formation of a
new environmentally responsible corporate culture.

In Ukraine, as well as in the world society, there are requests for a healthy way of life and
preservation of the environment, therefore, the country must create institutional foundations for
the realization of these needs, it is necessary to encourage training and innovation of a new
generation of entrepreneurs, to initiate "green” business strategies for the development of
territories and to promote intersectoral cooperation.

In the near future, pressure from such factors as resource scarcity and climate change is
expected to increase. Global solutions are focused on a new economy that will ensure the
livelihood of future generations. Government agencies can help establish the right conditions
for businesses to operate — ones that enable effective use of data and real-life testing, while
building trust in business and government. These are new responsibilities that product
manufacturers must undertake in accordance with the demands of society in order to invent new
business models in the era of massive personal data, automated transport and virtual reality.

Today, the nature of innovation processes has profoundly changed, and startups are not
the only business model that is based on the invention of new products and services, as well as
new knowledge and technologies. All mature companies, especially those operating in global
markets, are indeed faced with a dilemma: to grow the business through operational scalability
or to expand the product line at risk to become "obsolete" or to regularly renew their activities
through the development of radically new concepts.

One of the main challenges facing management in connection with the implementation
of the principles of the circular economy is the unpredictable results and consequences of
business transformation in a competitive environment. Therefore, the replacement of business
models is the basis of new approaches to company management. From this perspective,
companies must create or enhance value by configuring or reconfiguring new or existing
resources. Further research is needed on the issue of divergence of circular business models
according to industry characteristics and practices of applying adaptive management tools in
the context of conceptualizing changes and structural redistribution of resources in the
environment.
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Abstract: This scholarly article delves into the significance of ensuring economic security in Ukraine amidst
globalization and the integration of countries into the global economy. The article analyzes the difficulties faced
by Ukraine in the domain of public procurement, including consumer rights violations and corruption risks. To
tackle these issues, one potential solution is to implement the European Union's best practices regarding public
procurement.

The article compares the legal frameworks of Ukraine and the EU on public procurement matters and
identifies the most effective ways to incorporate European practices into Ukrainian procurement processes. In the
EU, public procurement procedures must be equitable and transparent, giving all interested parties an equal
opportunity to compete for and obtain contracts. Additionally, public authorities are required to post all necessary
procurement information on their websites and open electronic platforms to ensure accessibility of information
for all interested parties. The authors argue that by following European standards, Ukraine can improve the
transparency and efficiency of its procurement processes, reduce corruption risks, and ensure better goods and
services for its citizens and government. The adoption of these standards is crucial for Ukraine's economic security
and overall development.

The study also reveals that the implementation of EU procurement standards can increase supplier
competition, lower government procurement costs, and result in better quality goods and services for state entities.
This can be achieved by employing European procurement procedures. Furthermore, the adoption of European
standards guarantees compliance with procurement participation rules for all participants and reduces corruption
risks in this area. Notably, the standards require audits and reporting on purchases, which ensures control over
the process and the avoidance of possible violations.

The incorporation of European standards in public procurement can serve as a critical means of enhancing
the effectiveness and transparency of procurement management. This research is based on the analysis of
legislation and expert assessments.

Keywords: economic security, Ukraine, globalization, integration, public procurement, European Union, legal
framework, transparency, efficiency, supplier competition, procurement procedures.

Introduction

In the current context of globalization and economic integration, ensuring economic
security is a foremost priority for a nation's development. Effective deployment of resources
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and infrastructure through public procurement constitutes a crucial tool for achieving this
objective.

However, Ukraine, like many transitional economies, grapples with challenges in the
organization of public procurement, leading to losses in state revenue, violations of consumer
rights, and increased corruption risks. An approach to address these issues is to adopt the
European Union's public procurement practices.

This scientific article delves into the subject of guaranteeing economic security in Ukraine
via the implementation of European Union (EU) practices in public procurement. It scrutinizes
key aspects of the appropriate organization of public procurement and the implementation of
EU standards in this domain. To achieve this, a comparison of the legal framework pertaining
to public procurement between Ukraine and the EU is executed, and the optimal techniques to
integrate European experience into the practical application of public procurement in Ukraine
are established.

The research findings demonstrate that the adoption of EU practices in public
procurement can significantly enhance the effectiveness and transparency of procurement
procedures in Ukraine, diminish corruption risks, and ensure superior quality and availability
of goods and services for the state and its populace. In particular, integrating European
standards into public procurement can foster competition among suppliers, reduce state
procurement costs, and guarantee superior quality goods and services. Thus, the
implementation of EU practices constitutes a crucial step towards ensuring economic security
in Ukraine and can positively impact the nation's overall development.

Analysis of recent research and publications. The issue of public procurement
legislative framework and its alignment with EU standards has been explored by various legal
scholars, such as M. Sirant, N. Bolkvadze, I. Bondar, D. Martynovych, N. Tkachenko, M.
Kovaliv, G. Pisarenko, O. lvanova, V. Averyanov, N. Yu.Tsybulnyk, M. Amann , H. Kaletnik,
N. Zdyrko, A. Olefirand others. Meanwhile, scholars such as I. Pikh, N. Karas, O. Siriy, O.
Barvinchuk have studied the economic aspects of the issue. Nevertheless, to implement relevant
EU norms into national legislation and ensure socio-economic security in public procurement,
there is a need to synthesize and consolidate the research findings of these scholars.

The purpose and objectives of the research are to analyze the challenges and risks
associated with public procurement in Ukraine, such as corruption and violations of consumer
rights, and to identify the potential solutions that can be implemented to enhance the
transparency and efficiency of procurement processes.

To achieve this goal, the following objectives are defined:

- to examine the best practices of the European Union in the field of public procurement;

- to compare the legal frameworks of Ukraine and the EU on public procurement matters
and identify the most effective ways to incorporate European practices into Ukrainian
procurement processes;

- to assess the potential impact of EU procurement standards on supplier competition,
government procurement costs, and quality of goods and services for state entities in Ukraine;

- to develop practical recommendations for the adoption of EU procurement standards in
Ukraine.

The object of research is the process of ensuring economic security in Ukraine through
the implementation of EU experience in public procurement.

The subject matter of research is the theoretical, methodological, and applied aspects
of incorporating EU procurement standards into the Ukrainian legal framework and their
potential impact on procurement management.
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The methods of scientific research. The article discusses the methods of scientific
research used to ensure economic security in Ukraine through the implementation of EU
experience in public procurement. The research is based on reliable methodological foundations
drawn from modern financial and economic science. The study employs various scientific
methods such as abstract and logical methods, systematic and logical generalization, scientific
abstraction, synthesis, analytical method, and the method of factorial and comparative analysis.

The information base for the research includes a wide range of sources such as
regulatory legal acts, analytical and statistical information, informational and analytical
reviews, scientific articles, monographs, and internet resources related to the theory and
practices of public procurement and economic security in the EU and other countries.

The obtained results of the research contribute to the scientific field of economic
security in Ukraine. The research proposes the implementation of EU best practices in public
procurement as a novel solution to improve economic security in Ukraine. The adoption of
these standards is crucial for Ukraine's economic security and overall development.

The practical significance of the research lies in its ability to implement the EU's best
practices in public procurement, as Ukraine can improve transparency, efficiency, and reduce
corruption risks in its procurement processes, which is crucial for its economic security and
overall development. Furthermore, the adoption of European standards can increase supplier
competition, lower government procurement costs, and result in better quality goods and
services for state entities.

The main research material

Presently, the public procurement market in Ukraine is deemed to be in its nascent stage.
The existing mechanism for public procurement is not optimal and necessitates modernization
in accordance with the experience of the European Union. The public procurement market
necessitates compliance with several critical requirements, such as the elimination of corrupt
practices, ensuring the utmost transparency in the tender process, identification of unscrupulous
suppliers, and promotion of free-market competition. It is equally imperative to frequently
scrutinize, simplify and update public procurement procedures as some of them are excessively
prolonged, which could serve as an impediment to the effective functioning of the market
infrastructure.

Significant endeavors have been undertaken to reform the procurement process in the
framework of Ukraine's endeavor towards European integration. These measures encompass
the adoption of a series of legislative acts and the establishment of corresponding instruments.
The Association Agreement between Ukraine and the European Union, which was ratified in
2014 (Association Agreement between Ukraine and the European Union), stands as a pivotal
pre-reform document. The Agreement incorporates various provisions pertaining to public
procurement, especially the obligation to ensure transparency, openness, and competitiveness
throughout the procurement process. Furthermore, in 2015, the "On Public Procurement” law
was passed, which mandates the implementation of the principles of transparency, openness,
and competitiveness in the procurement process, and the creation of an electronic procurement
system.

The strategy for reforming the public procurement system in Ukraine (ITocranosa
KaGinery MinictpiB VYkpainu. [Ipo Crpaterito pepopmMyBaHHS CHUCTEMH MTyOIIYHUX
3akymiBenb, 2016) is an important component of the country's European integration process. Its
goal is to ensure effective and transparent use of state funds when purchasing goods, works,
and services. Article 5 of the "On Public Procurement” law (Law of Ukraine. 2016) was
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included in the strategy for reforming the public procurement system, which established the
main principles of public procurement, including fair competition among bidding participants,
product quality and compliance with price, proper delivery of goods, works, and services within
the established timeframe, as well as transparency and openness at all stages of procurement.
In addition, there is a non-discriminatory approach towards potential order executors, which
ensures the selection of the optimal proposal.

The ProZorro portal, which was launched in 2015, became the fundamental tool for
reforming the public procurement process (Electronic source). The electronic platform for
conducting public procurement using open data ensures the publication of up-to-date
information about customers, goods and services, which has attracted significant interest from
market participants. ProZorro allows you to prevent the implementation of corruption schemes
and ensures the effectiveness of choosing the best offer among those proposed. According to
the author of the study, ProZorro was a revolutionary step in reforming the process of public
procurement in Ukraine. The creation of this portal has facilitated the enhancement of
transparency and effectiveness in public procurement, consequently diminishing the risks of
corruption and guaranteeing a higher level of competition in the market. ProZorro became an
example of successful implementation of open data and electronic democracy in Ukraine.

The implementation of the ProZorro.sale electronic trading program marked the next step
in the reformation of the public procurement system (Electronic source). This program enables
the electronic auctioning of state-owned property, thereby ensuring openness, transparency, and
efficiency in the sale of such assets. This is a crucial undertaking, given that state property is
the shared ownership of all Ukrainian citizens and should thus be sold at the highest possible
value. Moreover, the program facilitates the widespread availability of information on state
asset sales, thereby aiding the fight against corruption and promoting confidence in
government. Successful auctions have already taken place under the auspices of the
ProZorro.sale initiative, including the sale of real estate, land plots, and other movable assets.
Participation in these auctions requires registration on the electronic platform as a bidder and
the provision of a required deposit. Bidders can then submit proposals for the purchase of state
property, with the winning bidder being granted the right to acquire the asset.

Implementation of public procurement procedure in Ukraine

The regulatory framework governing public procurement in Ukraine comprises the Law
"On Public Procurement” (Law of Ukraine, 2015) and its antecedent, the Law "On
Implementation of State Procurements” (Law of Ukraine, 2014). To carry out the public
procurement procedure, the customer must announce the bidding, publish the technical
assignment and participation terms, receive proposals from participants, evaluate proposals,
and conclude a contract with the winning bidder. In order to ensure the effective functioning of
the public procurement system in Ukraine, it is necessary to constantly improve legislation and
implement new technologies that allow for quality and efficiency of procurement procedures,
reduce corruption risk, and increase competition.

As Ukraine endeavors to integrate into the European Union, it strives to align with
European norms in various fields, including the regulation of public procurement. The
legislation of the EU concerning public procurement holds significant importance for Ukraine
in this regard. The Association Agreement between Ukraine and the EU (The Council of the
European Union. The Association Agreement between the European Union and its Member
States, 2014) envisions comprehensive integration with the European market, encompassing
participation in the EU public procurement program. Ukraine has committed to conforming its
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public procurement legislation to EU stipulations, which will secure equitable and transparent
access to the EU public procurement market for Ukrainian businesses. The author of the
scholarly article accentuates the necessity of adapting Ukraine's public procurement legislation
to the EU's requirements. This step is essential for ensuring unbiased and lucid admission to the
EU public procurement market for Ukrainian enterprises, potentially empowering Ukraine's
economic progress and augmenting investments. The implementation of the Association
Agreement with the EU is a significant advancement towards ensuring Ukraine's legal
framework's harmonization with European standards and elevating the caliber of public
procurement procedures. Nevertheless, to ensure the efficacy of public procurement reform, it
is crucial to not only amend the legislation but also guarantee its proficient implementation and
regulatory compliance.

Public procurement in the EU

Public procurement is a significant contributor to the European Union's economy,
accounting for approximately 14% of the GDP. To ensure equity in the bidding process, the
regulations are stringent and complex. The initial stage involves the public sector unit outlining
its requirements and detailing technical specifications, performance requirements, and
evaluation criteria for the intended goods, services, or works. The requirements must be
unbiased, transparent, and non-discriminatory to promote fair competition. Following this, a
notification is published in the Official Journal of the European Union (OJEU), requesting
interested parties to submit their bids (Official Journal of the European Union, 2022).

The Official Journal of the European Union (OJEU) functions as a web-based platform
for the dissemination of all public procurement notices originating from EU member states. The
notice is designed to communicate crucial information concerning the procurement process,
including bid submission deadlines, evaluation criteria, and contract value. Bidders who are
interested in the contract respond to the notice by submitting their bids. The notice's evaluation
criteria are employed to assess the submitted bids and establish the most economically
advantageous one. The criteria cover various factors, including price, quality, environmental
and social impact, and innovation. After the assessment, the public sector organization then
awards the contract to the successful bidder. In circumstances where the contract value
surpasses the EU threshold, the public sector entity is under an obligation to publish a contract
award notice on the OJEU. The notification must encompass relevant information about the
contract's worth, the victorious bidder's identification, and the justification for the selection.

The European Union (EU) mandates the employment of electronic tools and procedures
in the procurement process to ensure transparency and efficiency are enhanced. The use of
electronic procurement tools, such as electronic tendering and e-procurement portals, is
increasingly prevalent in extensive procurement procedures. EU public procurement law aims
to guarantee fair competition, prevent corruption, and promote sustainability. In the
procurement process, it is imperative for public sector entities to ensure impartial treatment of
all bidders, while guaranteeing transparency, unbiasedness, and equity. The EU endorses
sustainable procurement practices that prioritize environmental and social considerations
throughout the procurement process.

In conclusion, the process of public procurement in the EU is intricate and intended to
guarantee impartial competition and just treatment of all bidders, while simultaneously
achieving cost-effectiveness for the public sector. The EU has developed a comprehensive
regulatory framework to uphold transparency, fairness, and sustainability in public procurement
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procedures. In addition, the integration of electronic procurement tools has led to an increase
in effectiveness and openness in the procurement procedure.

The European Union has developed a comprehensive package of legislative acts that
regulate public procurement procedures in its member countries. The primary document that
regulates procurement in the EU is Directive 2014/24/EU (Directive (EU) 2014/24 of the
European Parliament and of the Council, 2014) on public procurement procedures. It
establishes general rules for procurement procedures in all areas, including goods, services, and
construction works.

The key task for Ukraine is to align its legislation on public procurement with the relevant
EU directives, which are listed below:

Directive on public procurement (2014/24/EU)

* Directive on procurement in the utilities sectors (2014/25/EU)

* Directives on the application of procedures for the award of public supply and works
contracts (89/665/EEC and 92/13/EEC)

* Directive on defence and security procurement (2009/81/EC)

* Directive on the award of concession contracts (2014/23/EU)

* Directive on electronic invoicing in public procurement (2014/55/EU)

It is necessary to identify the "General Provisions on Economic Freedoms and Legal
Principles of the Treaty on the Functioning of the European Union" ("Treaty on the Functioning
of the European Union, 1957) and the "Precedent Law of the European Union Court"
(European Court Reports, 2022) among the listed directives. These directives regulate public
procurement in cases where the specified amount exceeds the established threshold values. In
situations where the threshold values are not exceeded, priority is given to national legislation
in combination with EU directive rules. In other cases, preference is given to national legislation
in combination with EU directives rules.

Control over the implementation of public procurement belongs to the Antimonopoly
Committee, the Accounting Chamber, the Ministry of Economic Development and Trade, the
State Audit Service of Ukraine, and the State Treasury of Ukraine. International economic
security in the sphere of public procurement of Ukraine as a candidate country for EU
membership.

During the Brussels summit on June 23, 2022, a significant official decision was reached,
granting Ukraine the esteemed status of a candidate country for European Union membership.
This landmark event signifies a gradual transformation of Ukraine's trade policy to conform
with the new status. Hence, it is imperative to conduct an assessment of the prospective
advantages and disadvantages that may arise from the assimilation of Ukraine's public
procurement sphere with that of the European Union nations. This evaluation will facilitate an
appraisal of the potential implications on the economic security of the country.

The economic aspect of research

The presented data in Table 1 outlines the total count of tenders and tenders with genuine
values for various European Union countries. With this information as a basis, the researcher
identified the level of economic activity, as well as the dedication towards transparent and
competitive public procurement in each country.

The significant quantity of tenders observed in Germany, France, and Spain is indicative
of robust economic activity and government procurement. Conversely, countries such as
Cyprus, Iceland, and Luxembourg exhibit comparatively lower quantities of tenders, which
suggests a lower level of economic activity.
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Furthermore, the quantity of tenders with legitimate values reflects the level of
transparency within the public procurement procedures of each respective country. Notable
disparities between the total number of tenders and tenders with actual prices in nations like
Poland and Romania may signify the presence of transparency challenges in their
procurement processes.

Table 1. The dissemination of the tender database across certain EU member states
Source: Unique traits of sports-related public procurements in the European Union, AK Journals, 2022

Tenders Tenders
Total with Total with
tenders valid tenders valid
value value
Austria 3934 3850 Ireland 1475 1329
Belgium 3615 3428 Italy 12 094 11730
Bulgaria 8584 6 541 Lithuania 4 839 4076
Republic of 314 298 Luxembourg 963 944
Cyprus
Czech | 14050 | 9441 Latvia 2375 | 2007
Republic
Germany 55 604 43983 Malta 628 601
Denmark 2 554 2410 Netherlands 5350 3374
Estonia 1392 1262 Poland 44 805 36 464
Spain 17 698 16 992 Portugal 3335 3125
Finland 4 358 4223 Romania 3425 3065
France 31603 29 117 Sweden 12 624 11135
Greece 2 644 2412 Slovenia 2 369 2177
Croatia 2 487 2 270 Slovakia 1052 1029
Hungary 4299 4041 Total 244670 | 211324

In conclusion, the data presented above emphasize the significance of effective
regulation, transparency, and competition in public procurement processes for achieving
sustainable economic growth and stability across Europe. Countries can derive advantages from
adopting and implementing the most effective methodologies of other nations to upgrade their
procurement mechanisms, stimulate competition, and enhance efficiency.

Given Ukraine's proximity to attaining candidate status for EU accession, its public
procurement sector presents a considerable economic potential. By adhering to EU legislation
and policies, Ukraine can leverage the well-established public procurement market of the
European Union to exploit the opportunities it offers.

An eminent benefit of acquiring EU membership is the bestowed access to the single
market, renowned as the largest global market encompassing a populace exceeding 500 million
individuals. This access will unlock novel avenues for Ukrainian enterprises to partake in
government procurement tenders, competing with firms across Europe, ultimately leading to a
substantial uplift in the Ukrainian economy.

By implementing EU legislation concerning public procurement, Ukraine will be able to
enhance the transparency, efficiency, and integrity of its public procurement system, thereby
creating a more appealing investment climate for both businesses and investors. A transparent
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and efficient procurement system can boost investor confidence in the country's investment
stability, promoting the influx of foreign investment.

Ukraine possesses a significant quantity of small and medium-sized enterprises (SMESs)
that could considerably profit from increased availability to public procurement contracts.
Through fostering the involvement of SMEs and new entrants in public procurement and
building a more varied supplier base, Ukraine could substantially elevate its SME sector,
engendering job creation and spurring economic growth in the nation.

In summary, Ukraine's membership in the EU would provide it with the opportunity to
access EU funding for public procurement projects. This access to EU funding would be
instrumental in supporting and advancing Ukraine's public procurement initiatives. The EU
offers considerable financing opportunities for public procurement undertakings, with a notable
focus on infrastructure and environmental protection. The availability of this financing would
provide a noteworthy stimulus to Ukraine's public procurement industry, as well as contributing
to economic growth in other domains.

Taking everything previously noted, Ukraine, as a candidate for EU accession, holds
considerable potential for economic expansion in public procurement. By aligning more closely
with the EU market and implementing EU law, Ukraine can reap the benefits of wider access
to public procurement contracts, improved transparency and efficiency in its public
procurement system, increased participation by small and medium-sized enterprises and new
entrants, and access to EU project funding for public procurement.

Challenges and risks in public procurement of Ukraine

1. Corruption has emerged as a pressing issue in Ukraine's public procurement domain,
substantiated by several occurrences of embezzlement, kickbacks, and collusive practices
involving government officials, bidders, and intermediaries. The absence of transparency in
procurement procedures, attributable to the use of sealed tenders and inadequate disclosure of
procurement data, has contributed to the proliferation of corruption, resulting in a loss of public
confidence in the procurement system. The author contends that enhancing transparency and
openness in procurement procedures, embracing competitive bidding, and broadening the pool
of participants can help mitigate the risk of corruption in this domain. Moreover, effective
oversight and inspections by relevant authorities, along with public engagement in monitoring
procurement procedures, are crucial. Insufficient regulatory frameworks and underdeveloped
electronic public procurement systems may also contribute to corruption. To effectively combat
corruption in Ukraine's public procurement sphere, systemic reforms and continual efforts to
improve legislation and procurement processes are imperative.

2. Inadequate competition presents a significant impediment to economic progress. In the
context of Ukraine, a noteworthy concern arises from the concentration of certain pivotal
sectors, such as energy and infrastructure, within the control of a few major corporations. This
scenario hampers the entry of new market players and diminishes opportunities for competition.
When a limited number of companies hold substantial market shares, they wield their influence
to manipulate prices, stifle innovation, and impose unfavorable conditions on other participants.
Consequently, consumers endure heightened costs, limited choices, and decreased investments
in the development of emerging enterprises and technologies.

According to the author, one potential remedy to address the issue of inadequate
competition is to enhance regulatory oversight over competition in Ukraine, encompassing the
regulation of company mergers and acquisitions. This entails fostering an environment
conducive to the advancement and reinforcement of competition, facilitating the entry of new
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market participants, broadening consumer choice, enhancing efficiency, and reducing the cost
of goods and services. Furthermore, it is crucial to foster the development of Ukraine's
technological and innovative infrastructure, while providing support to small and medium-sized
enterprises to enable their active participation in competition. Promoting the advancement of
novel technologies and innovative solutions is also imperative to bolster companies'
competitiveness.

In order to foster effective competition, it is imperative to promote the advancement of
new technologies and innovative solutions within key sectors of the economy. This will unlock
opportunities for new market entrants and enhance the overall competitiveness of all companies
operating within the market. To illustrate, facilitating the growth of green energy and the
implementation of energy-efficient technologies can create fresh opportunities for companies
and enhance their competitive advantage in the energy industry. Similarly, the proliferation of
information technology and the digital economy can introduce novel channels for companies
operating in sectors such as transportation, logistics, and trade, among others. Effective
progress in these domains can further engender cost reductions in goods and services, making
them more accessible to consumers and elevating demand. Consequently, this will contribute
to heightened market competition and the creation of new employment opportunities. Ergo, the
advancement of new technologies and innovative solutions assumes a crucial role in fostering
market competition and facilitating sustainable economic growth.

3. Furthermore, in addition to the aforementioned challenges, Ukraine confronts risks
stemming from its legal and institutional framework. These include a deficiency in clarity and
coherence in procurement regulations, insufficient institutional capacity and expertise, and
inadequate resources for oversight and enforcement. These risks can seriously undermine the
effectiveness of public procurement in Ukraine and cause corruption and inefficient use of
budget funds. For example, if procurement rules are not clear and agreed, this may lead to
contracts being awarded to substandard suppliers, or procurement procedures not being
transparent enough, making them vulnerable to corruption schemes.

The inadequacy of institutional capacity and expertise can also impede the procurement
process, particularly in instances where government entities lack the necessary proficiency to
identify optimal bids and execute efficient procurement procedures. This may result in
inefficient and superfluous use of public funds, with adverse effects on the country's budget and
economy. Insufficient resources for oversight and enforcement can also create challenges for
public procurement in Ukraine. Without sufficient means to monitor procurement processes
and protect against corruption, this may encourage unscrupulous suppliers and procurement
authorities to engage in negligent and corrupt behavior.

Ukraine needs serious reforms and efforts to make its public procurement efficient and
transparent. This requires not only legal and institutional support, but also investment in the
professional development of public procurement workers.

To tackle the challenges mentioned above, the author recommends the provision of
professional training to specialists engaged in public procurement and the establishment of
mechanisms for their continuous professional development. Additionally, it is crucial to ensure
a robust monitoring mechanism for procurement processes to prevent corruption. This can be
accomplished by setting up independent bodies responsible for overseeing public procurement
and enforcing compliance with the rules.

Ukraine can benefit from adopting the best global procurement practices to improve the
efficiency and transparency of its procurement processes. For instance, the country can learn
from the procurement practices of EU and OECD member states and adopt international
standards and norms governing procurement activities.
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All these important measures ultimately aim to make public procurement in Ukraine
significantly more efficient, transparent, and widely accessible to all interested parties, while
also preventing corruption and completely eliminating careless or inappropriate use of public
funds. This will undoubtedly ensure much more efficient and stable functioning of the national
economy and guarantee the long-term stability and prosperity of the country as a whole.

Recommendations on strengthening the security of public procurement according to the
conducted research

In order to bolster the economic security of public procurement in Ukraine, various
recommendations have been put forth. Andrii Olefir presents a study on the problems of public
procurement in Ukraine called "Problems of public procurement in comparison with European
experience" (A. Olefir, 2017), suggesting several proposals to improve the national legislation
in this regard. These proposals concern the electronic auction procedure, supplier qualification,
the selection of the most economically advantageous tender, and corruption prevention. The
author of the study also analyzes the EU's experience in the legal resolution of public
procurement problems, and trends to stimulate the development of the national economy
through public procurement. While corruption prevention is a widespread goal in Ukraine, the
primary objective of legal policy in public procurement should be the development of
competition, which provides the most cost-effective acceptance of proposals. The article further
highlights the shortcomings of the new legislation on public procurement, which introduced
electronic auctions but did not resolve most of the problems arising during the tendering
process. These problems include distorted competition, divided subjects of procurement for
tendering concealment, and unjustifiably broad application evaluation criteria of price
proposals. Besides corruption, it also identifies hazards such as lobbying and the reduced
usefulness of public goods due to product purchases based only on prices. To address these
issues, the article suggests that Ukraine adopt the provisions of Directive 2014/24/EU
(Directive (EU) 2014/24 of the European Parliament and of the Council, 2014), which establish
more effective approaches to the legal regulation of public procurement than Ukrainian laws.
These approaches include evaluating bids after their qualifying examination, not announcing
public tenders if state (municipal) enterprises can satisfy procurement needs, and the tendency
to unite demand from customers to achieve economies of scale. The article also recommends
that legislation include special measures that stimulate enterprises to implement environmental
and other standards and encourage the participation of small and medium enterprises in tenders
and businesses of disabled and other socially disadvantaged groups. To expand the range of
"connected persons™ who cannot participate in tenders, the article suggests adopting a list of
products (with division into categories) for which a permanent market exists, where customers
are entitled or required to use a mixed system of evaluation.

In the article "Public procurement in Ukraine as a state governance instrument:
evaluation, control, improvement”, H. Kaletnik and N. Zdyrko (H. Kaletnik and N. Zdyrko,
2019) conducted an analysis of the crucial role of public procurement in implementing
sustainable development policies in economic, social, and environmental fields. The article
details the tactical and strategic goals of public procurement and highlights the problematic
aspects of the process, including changing legislation, inconsistent terminology, and inadequate
supervision. Additionally, the authors examine the established components of public
procurement and the classification of procedures for their implementation, outlining the
peculiarities of the procedures for different types of public procurement concerning their value
and fulfillment order. The article also analyzes the positive tendencies in quantitative and
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qualitative indicators of public procurement in Ukraine, and provides examples of
disqualifications and rejections of participants. The study also highlights the importance of
controlling bodies in public procurement, including their composition and subordination, and
typical violations of control results. According to the suggested measures, it is essential to
reform the control system, eliminating duplication of functions and powers, and creating a
single controlling specialized body, the Public Procurement Inspectorate, to increase the
efficiency and effectiveness of control. It also emphasizes the need to boost institutional
capacity and transparency in public procurement to ensure compliance with procurement rules
and reinforce monitoring.

Conclusions

In summary, the domain of public procurement assumes critical importance in ensuring
the economic security of Ukraine, particularly as the nation aspires to integrate into the
European Union. However, Ukraine encounters various challenges and risks in this sphere,
including corruption, limited transparency, and inadequate competition. To fortify the
economic security of public procurement, Ukraine should undertake measures to bolster the
legal and institutional framework, enhance transparency and oversight, foster competition, and
address issues pertaining to corruption and integrity. The implementation of the aforementioned
measures has the capacity to foster heightened confidence among the public with regard to the
procurement process, thus supporting Ukraine's economic expansion and progress towards EU
accession.
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Abstract This article analyses how the public security is reflected in the constitutional dimension in Lithuania.
The analysis is performed by focusing on two main aspects: the entrenchment of public security in the text of the
Constitution and the interpretation of the relevant constitutional provisions by the Constitutional Court, i.e., on
the official constitutional doctrine related ensuring public security. This article consists of two main parts: the
first part deals with the relevant analysis of the text of the Constitution, and the second part analyses the
interpretation of the Constitution by the Constitutional Court from two angles — first, what is the role that the
Constitution attributes to the public security and then — what impact this role has on the status of the subjects
ensuring public security. Following the analysis of the text of the Constitution, the conclusion that the
constitutional provisions cover the variety of aspects, that are related to the different fields of ensuring public
security, is made. Whereas the analysis of the interpretation of these provisions by the Constitutional Court leads
to the conclusion that ensuring public security falls within the mission of the State and public security is one of the
most important public interests in our legal system. This special role of public security also implies a special role
and status of subjects ensuring public security in our country. It is also concluded that an overview of future
constitutional challenges suggests that the questions related to ensuring public security in Lithuania, including
not only the general aspects of ensuring this public interest, but, possibly, also the issues relevant to the special
status of institutions ensuring the public security and their officials exercising these functions, will continue to
remain in the scope of constitutional jurisprudence.

Keywords: ensuring public security, public interest, “paramilitary services”, statutory state service.

Introduction

The need for security is, unquestionably, at the very heart of the needs of every society.
However, at some point such need may become even more important, more significant than any
other aspect. This is particularly relevant in the context of national emergencies and arising
geopolitical threats. Therefore, the challenges of the last few years — the COVID-19 pandemic
and the resulting health crisis, the war in Ukraine and the inherent geopolitical crisis — have
further reinforced the need for ensuring public security, in Lithuania as well.

Ensuring public security may, of course, require means of different nature. However, the
law, as an idea that has become a rule of conduct and has turned into a reality of human
behavior?, inevitably comes to the limelight as well. Thus, while ensuring public security, we
inevitably relay, among others, on legal means. This, consequently, also includes resort to the
supreme law — the Constitution, which, being the core of the legal system?, embodies the main
principles governing, basically, every aspect of our lives. Therefore, the analysis of legal
regulation in specific area, essentially, is impossible without the analysis of the context of the
Constitution®, and ordinary law (i.e., laws and sub statutory regulation) must be assessed based

! Vaigvila, A. (2009) Teisés teorija. 3rd edn. Vilnius: Justitia, 2009, p. 60.

2 Birmontiené, T. et al. (2019) Konstituciniai gincai. Vilnius: Mykolo Romeriis university. P. 19.

3 Azubalyté, R. ‘Influence of the jurisprudence of the Constitutional Court on the criminal procedure’,
Jurisprudence, 19(3), 2012, 1059-1078, p. 1062.
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on their constitutionality, disclosing all relevant elements of legal regulation*. Therefore, being
the highest legal power, the Constitution becomes the navigational guidepost of the legality of
the entire legal system®. Hence, the core principles for ensuring public security are also
embodied, primarily at the constitutional level: the Constitution, being the supreme law, sets
the requirements for all other legal acts, i.e., including laws and legal acts adopted in the
executive level which are of utmost importance when ensuring public security.

In addition, the Constitution plays a special role in guaranteeing the sustainability of legal
system due to its adaptability to the changing environment through the interpretation. Being the
most stable and at the same time viable law, due to its interpretation (i.e., referred to as
jurisprudential constitution®), the Constitution acts, essentially, as a guarantor of the
sustainability of law in general. It facilitates the adaptation of legal system to the changes of
dynamic environment, accordingly — to the developments within the sphere of public security.
However, apart from the analysis of certain aspects of ensuring public security” and aspects
related to the restriction of human rights due to ensuring public security?, little attention in
academic field is paid to the role of public security in constitutional dimension. Therefore, in
the context of current challenges it is important to analyse how public security is reflected in
the supreme law, what is its role in the constitutional dimension.

It should be noted in this context that the concept of public security is vast and, depending
on different approaches to it, may encompass different aspects. To this end, while referring to
the public security in the constitutional dimension, the understanding of this concept as it is
embodied in the national legal system is taken into account. Thus, the public security within the
means of this article encompasses such fields as the fight against crime, ensuring public order
and safety of individuals in the state, guaranteeing reliable control and protection of state
border, and ensuring road safety®. Accordingly, the public security in this article is understood
as part of national security, which includes the protection of the legitimate interests of
individual, society and the state against criminal offences and other violations of the law, as
well as natural or man-made disasters?®,

The objective of this article is to analyse how the public security is reflected in the
Constitution of the Republic of Lithuania (explicitly and in its interpretation, i.e., in official
constitutional doctrine). The article focuses on the analysis of the public security in the

4 Jaragiiinas, E. ‘Auks¢iausioji ir ordinariné teisé: poziiirio j Konstitucija poky¢iai’, Jurisprudencija, 33(25), 2002,
30-41, p. 39.

5 Mesonis, G. ‘The hermeneutic of Constitution: Unity of law and philosophy’, LOGOS, 58, 2009, 3643, p.42
[online]. Available at: http://www.litlogos.eu/L58/logos58 036 043mesonis.pdf (Accessed: 8 May 2023)

® For more see, JaraSiiinas, E. ‘Jurisprudenciné Konstitucija’, Jurisprudencija. Mokslo darbai, 12(90), 2006, pp.
24-33.

" For example, Novikovas, A. ‘Konstitucijos nuostaty detalizavimas pagrindziant savivaldybiy galimybe
savarankiskai vykdyti vieSosios tvarkos apsauga’, Jurisprudencija. Mokslo darbai, 3(105), 2008, pp. 54-59;
Melnikas, B. ‘Public security institutions in countries of central and Eastern Europe: improvement of the systems
of development of public security management specialists’, Jurisprudencija, 73(65), 2005, pp. 30-38;
Tumalavicius, V. (2017) Viesojo saugumo uztikrvinimo teisiniai aspektai lietuvoje: dabarties tendencijos ir
procesai, mokslo studija. Vilnius: Generolo Jono Zemaicio Lietuvos karo akademija.

8 For example, Junevi¢ius, A.’Laisvas asmeny judéjimas: apribojimai susije su vieSgja tvarka, visuomenés
saugumu ir sveikata’, Public policy and administration,12(1), 2013, pp. 133—-147.

% ¢ Appendix ‘Basics of national security of Lithuania’ to the Law on the Basics of National Security of the Republic
of Lithuania’ [online]. Available at: https://www.e-tar.lt/portal/It/legal Act/TAR.AOBAB27D768C/asr (Accessed: 8
May 2023)

10 ¢ Public security development programme 2015-2025, adopted by the Resolution of the Seimas of the republic
of Lithuania of 7 May 2015 No XII-1682° [online]. Available at: https://www.e-tar.It/portal /It/ legal Act /
€a944da0195d11e4927fda1d051299fb (Accessed: 8 May 2023)

116



ISSN 2029-1701 Research Journal
_ ISSN 2335-2035 (Online) PUBLIC SECURITY AND PUBLIC ORDER

Mykolas Romeris
University 2023 (33)

Constitution by covering two main aspects: the analysis of constitutional provisions related to
ensuring the public security and some relevant aspects revealed in constitutional jurisprudence.
However, some insights into the certain tendencies within constitutional dimension and
possible development of the constitutional doctrine are provided as well.

For the purposes of preparation of this article Constitution, jurisprudence of the
Constitutional Court of the Republic of Lithuania and scientific literature were analysed. The
constitutional provisions and the jurisprudence of the Constitutional Court were analysed
mainly by applying linguistic, systematic and comparative methods.

I. Public security in constitutional provisions

If we looked into the text of the Constitution, the analysis of it could lead us to the general
conclusion that the notion “public security” is somewhat “alien” to the Constitution. Of course,
this is true only in the first glimpse and in the sense, that there are no provisions that would at
the same time explicitly include the notion “public security” and would be aimed namely at
ensuring it.

However, if we investigate the text of the Constitution more thoroughly, we will find such
notions as “security of society”, “security of the State”, “public order”, etc. Thus, all these (and
many other) notions are to a greater or lesser extent related to various aspects of ensuring public
security. This, among others, gives us a basis for talking about the importance of public security
at the constitutional level.

All the constitutional provisions related to the different aspects of ensuring public security
could be grouped in some way. The following is the most general grouping of constitutional
provisions, reflecting divergent aspects related to ensuring public security. Thus, constitutional
provisions to a certain extent related to ensuring public security could be grouped as follows:

(i) Provisions embodying aspects of public security as legitimate aim for restricting
certain human rights and fundamental freedoms.

For example, Article 32 of the Constitution, which embodies right of free movement and
right to choose the place of living of the citizens, states: “Citizens may move and choose their
place of residence in Lithuania freely and may leave Lithuania freely. These rights may not be
restricted otherwise than by law when this is necessary for the protection of the security of the
State or the health of people, or for the administration of justice. Citizens may not be prohibited
from returning to Lithuania.” Thus, inter alia the security of the state, as well as health of the
people are seen as a legitimate aim for restricting right of free movement.

Another example would be Article 36, which embodies the right to assemble. It states:
“Citizens may not be prohibited or hindered from assembling unarmed in peaceful meetings.
This right may not be limited otherwise than by law and only when this is necessary to protect
the security of the State or society, public order, the health or morals of people, or the rights or
freedoms of other persons.” Thus, among others, public order, as well as the security of the
State and society constitute legitimate aim for restricting right to assemble.

To sum up, the security of the State or society, as well as public order under the
Constitution (certain constitutional provisions) constitute legitimate aim for restricting certain
human rights and freedoms. In other words, these aspects related to public security constitute a
public interest in the context of restricting them.

(ii) Provisions related to the constitutional requirement to try to ensure the security of
each person and all society against criminal attempts.
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Such constitutional provisions include aspects related to criminal procedure, as well as
criminal justice. These provisions are inextricably linked to ensuring the security of the
individual, as well as the society as whole. For example, the Paragraph 1 of the Article 31 of
the Constitution establishes the presumption of innocence (“A person shall be presumed
innocent until proved guilty according to the procedure established by law and declared guilty
by an effective court judgment”) which is a core principle, that is applied during the whole
procedure while investigating the crime, prosecuting a person, etc.

Another example could be the Paragraph 6 of the Article 31 of the Constitution which
embodies the right of every person suspected of committing a crime or accused of committing
it to defence as well as to an advocate from the moment of his apprehension or first
interrogation. It may seem that these provisions are not directly linked to ensuring public
security. However, the right to defence, as well as right to an advocate are intrinsically linked,
among other things, to the process of investigating crimes, accordingly, they are directly related
to ensuring public security.

Thus, as it may be seen from the provided example, these constitutional provisions also
cover aspects related to ensuring public security; they also aim at guaranteeing the security of
every individual, as well as of the society.

(iii) Provisions that entrench the powers of the state institutions implementing the state
authority in the field of regulating questions related to ensuring public security.

For example, Item 1 of Article 94 embodies the powers of the Government of the
Republic of Lithuania: it establishes the powers to manage national affairs, protect the territorial
inviolability of the Republic of Lithuania, and guarantee state security and public order.

These constitutional provisions showcase the example of functions related to ensuring
public security that fall within the competence of institutions implementing state powers in
Lithuania. Such functions, as it may be seen from the provided example, are typically described
in generic terms and are related to implementation of general commitment of the state to ensure
public security.

(iv) Provisions referring to persons performing functions related to ensuring public
security.

For the sake of accuracy, it should be noted that one article of the Constitution — Article
141 of the Constitution could be attributed to this group. Thus, one article which mentions the
police, and the interior, non-commissioned officers, re-enlistees, and other paid officials of
paramilitary, i.e., it mentions those persons who, taking into account the concept of public
security, participate in ensuring public security in our country.

Under the Article 141 of the Constitution the mentioned persons (together with other
groups that are mentioned in these provisions) are prohibited from becoming Members of the
Seimas, members of municipal councils, or municipal mayors, as well as to hold any elective
or appointive office in the civil State Service or participate in political activities.

Hence, these constitutional provisions establish certain aspects of specific status of the
mentioned persons, that perform functions related to ensuring public security. It should be noted
in this regard, that the Constitution essentially does not impose an analogous or similar
prohibition on other persons performing other functions. In other words, no other official or
other persons performing specific functions in the state are imposed a prohibition to perform
certain functions. These special constitutional provisions, therefore, give rise to the specificity
of legal status of the mentioned persons implementing functions related to ensuring public
security.
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The given possible grouping of constitutional provisions, which are inherently linked to
ensuring public security, is not a definite one. Nonetheless, this (conditional) classification
allows us to see in the Constitution the variety of aspects, that are related to the different fields
of ensuring public security. It could be, nonetheless, stated, that these constitutional provisions
are related to the means of guaranteeing public security in the complex area comprising
national, societal, and individual levels.

However, the Constitution, like all legislation, must be interpreted®!. It is only through
interpretation, that the stability and at the same time — the viability of the Constitution can be
guaranteed*2. Thus, although the explicit constitutional regulation related to ensuring public
security may seem somewhat scarce, any conclusions could be made only following the
interpretation of the constitutional provisions.

I1. Public security in official constitutional doctrine

In this context it should be stressed that under the Constitution, only the Constitutional
Court is empowered to construe the Constitution officially*®. It is done in constitutional justice
cases, i.e., by deciding whether laws (certain other legal acts) are not in conflict with the
Constitution (certain other higher ranking legal acts). Interestingly, the interpretation of the
constitution is a process, the end and qualitative completeness of continuous which can only be
associated with the permanence of the validity of the constitution itself'4. Thus, the official
constitutional doctrine (the interpretation of constitutional provisions) is developed by the
Constitutional Court “case by case”*.

As the Constitutional Court has stated, such development involves, not only the disclosure
of relevant new aspects of the constitutional legal regulation and supplement of the conception
of the constitutional provisions provided in previously adopted acts of the Constitutional Court
with new elements (fragments), but also reinterpretation of the official constitutional doctrinal
provisions formulated previously when the official constitutional doctrine is corrected!®. In
other words, together with the development of official constitutional doctrine the content of the
constitutional provisions changes as well, the extent of the changes depends on the
interpretation of the constitutional provisions provided by the Constitutional Court. Therefore,
the content of constitutional provisions is never static, it always develops and is adapted to the
ever-changing circumstances. In academic level this phenomenon is even called the
“jurisprudential constitution”, i.e., as the category that reflects the idea of a living, evolving,
functioning constitution?’.

It should be noted in this context that the content of the mentioned constitutional
provisions related to ensuring public security, revealed in the official constitutional doctrine, is,
accordingly, also ever changing. In addition, the mentioned specificity of the constitutional
interpretation, i.e., the fact that is ever-changing and evolving, also determines that the official
constitutional doctrine, inter alia related to ensuring public security, is particularly broad.

1 Sinkevigius, V. ‘Konstitucijos interpretavimo principai ir ribos’, Jurisprudencija, 67(59), 2005, 7-19, p. 7.

2 Birmontieng¢, T. et al. (2019, pp. 41-45).

13 The ruling of the Constitutional Court of the Republic of Lithuania of 30 May 2003. Official Gazette, 2003, No.
53-2361.

14 Mesonis (2009, p. 42).

15 The ruling of the Constitutional Court of the Republic of Lithuania of 28 March 2006. Official Gazette, 2006,
No. 36-1292.

18 The ruling of the Constitutional Court of the Republic of Lithuania of 28 March 2006.

17 Jarasitnas, (2006, pp. 24-33).
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Consequently, the analysis of public security in constitutional dimension could not be
thoroughly performed in one article and should be limited only to the most general aspects. In
other words, we are inevitably required to limit our analysis of official constitutional doctrine
only some aspects related to ensuring public security.

Hence, this part of the article presents two main aspects related to ensuring public
security: provisions of official constitutional doctrine related to the role of public security as a
public interest, as well as those provisions of the official constitutional doctrine that reveal the
impact of such special role of public security onto the status of state institutions and officials,
implementing functions in ensuring public security.

11.1. The role of public security as of a public interest in the Constitution

Generally, in academic literature the public security is associated with the state, its
functions, and, inseparably, with its relationship with the individual, i.e., it is determined as the
relevant factors to protect citizens and the state and to ensure the safety of persons and property
security®®. Whereas the state, whose power covers all its territory, is seen as a political
organisation of all society, whose mission, its obligation under the Constitution is to ensure
human rights and freedoms and to guarantee the public interest!%2°, Thus, the functioning of the
state is inextricably linked with the implementation of the public interest. In addition, the
implementation of the public interest as the interest of society is one of the most important
conditions of the existence and development of society itself?.,

Under the Constitution each public interest, as emphasised Constitutional Court, reflects
and expresses the fundamental values which are entrenched in, as well as protected and
defended by the Constitution, such as openness and harmony of society, the rights and freedoms
of the person, the supremacy of law, etc.?? Thus, the public interest is understood in a broader
sense than just as than the interest of the majority, and that society is understood as a complex
of different groups with different interests?. Therefore, not any legitimate interest of a person
or a group of persons is regarded as a public interest; it has to reflect and express the
fundamental values consolidated, protected, and defended by the Constitution?*. Consequently,
while determining what role is attributed to the public security (elements thereof) in the
Constitution, we should analyse if it (elements thereof) is related to public interest.

The following aspects related to guaranteeing the public interest and related to ensuring
public security could be distinguished as an example in this respect:

(i) Aspects related to ensuring the security of society and guaranteeing public order.

18 Kalasnykas, R., Deviatnikovaité, I. ‘Kai kuriy bendryjy Europos Bendrijos teisés principy taikymo ypatumai
administruojant viesaji sauguma’, Jurisprudencija. Mokslo darbai, 4(94), 2007, 44-53, p.45.

19 The ruling of the Constitutional Court of the Republic of Lithuania of 30 December 2003. Official Gazette,
2003, No. 124-5643.

20 The ruling of the Constitutional Court of the Republic of Lithuania of 15 May 2007. Official Gazette, 2007, No.
54-2097.

21 The ruling of the Constitutional Court of the Republic of Lithuania of 6 May 1997. Official Gazette, 1997, No.
40-977. The ruling of the Constitutional Court of the Republic of Lithuania of 13 May 2005. Official Gazette,
2005, No. 63-2235. The ruling of the Constitutional Court of the Republic of Lithuania 21 September 2006.
Official Gazette, 2006, No. 102-3957.

22 The ruling of the Constitutional Court of the Republic of Lithuania of 21 September 2006.

23 Beliiiniené, L. et al. (2015) Viesojo intereso atpaZinimo problema Lietuvos teiséje.: kriterijai ir prioritetai.
Vilnius: Teisés institutas. P. 253.

24 The ruling of the Constitutional Court of the Republic of Lithuania of 21 September 2006.
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It is generally stated in the official constitutional doctrine that under the Constitution,
institutions of state authority and administration have a duty to ensure safety of the society and
public order, to protect individuals from attempts against their lives or health, to protect human
rights and freedoms?®. This is the most general provision which reveals the importance, among
others, of the aspects of ensuring public security. The content of the mentioned general duty of
the state authorities is revealed in constitutional jurisprudence.

For example, in one of the constitutional justice cases the Constitutional Court elaborated
its doctrine related to Article 36 of the Constitution which embodies the right to assemble in
peaceful meetings. It was stated that this freedom may be implemented only without violating
other constitutional values. Therefore, although organisers of meetings may freely choose the
place, time, purpose, and manner of meetings, they must also take measures so that the meeting
would not intimidate the security of the State or society, public order, people’s health or morals,
or the rights and freedoms of other persons. It is for the institution or official adopting decisions
concerning the coordinated place, time, and form of the meeting to ascertain if the meeting will
not violate the mentioned constitutional values.?®

This example also proves that guaranteeing inter alia public order, which is one of the
fields of public security, is an important public interest.

(i) Aspects related to ensuring the security of each person and all society from criminal
attempts.

The respective official constitutional doctrine is based, among others, on the stipulation
that a just and harmonious civil society and state under the rule of law is decided by security of
every individual and society overall from criminal attempts. In this context the Constitutional
Court has emphasised more than once, that it is for the state to ensure such security — it is one
of the priorities of the state. Whereas one of the types of measures in this respect are measures
that help to create preconditions for restraining crime as a social phenomenon?’. In addition,
the mentioned obligation of the state requires defining criminal acts and establishing criminal
liability for them by the law, as well as the duty of legislature to regulate criminal procedure
relations (i.e., relations connected with the disclosure and investigation of criminal acts and
with the consideration of criminal cases)?®. Thus, the relevant official constitutional doctrine
involves in this respect various aspects related to the restraint, investigation, and solution of
crimes, as well as other measures for guaranteeing public order, etc.

For example, the Constitutional Court has held that under the Constitution, the restraint,
investigation, and solution of crimes is a public interest, therefore, to ensure the normal
activities of the institutions of law and order that are performing these functions, the necessary
information must be supplied gratis?®. Whereas the clarity of decisions adopted during a pretrial

2 The ruling of the Constitutional Court of the Republic of Lithuania of 25 January 2013. Official Gazette, 2013,
No. 11-520. The ruling of the Constitutional Court of the Republic of Lithuania of 5 June 2020. Register of Legal
Acts, 2020-12-31, No. 29221.

% The ruling of the Constitutional Court of the Republic of Lithuania of 7 January 2000. Official Gazette, 2000,
No. 3-78.

27 The ruling of the Constitutional Court of the Republic of Lithuania of 9 December 1998. Official Gazette, 1998,
No. 109-3004.

28 The ruling of the Constitutional Court of the Republic of Lithuania of 26 June 2017. Register of Legal Acts,
2017-06-26, No. 10749.

2 The ruling of the Constitutional Court of the Republic of Lithuania of 19 September 2002. Official Gazette,
2002, No. 93-4000.
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investigation and the substantiation of such decisions with legal arguments is an important
guarantee, inter alia, of the right to fair legal proceedings and the right to judicial protection®.

Thus, the necessity to ensure security of each person and all society from criminal
attempts is seen in the official constitutional doctrine as one of the aspects of the mission of the
state. Therefore, restraint, investigation and solution of crimes are the fields that are inseparable
from the implementation of the public interest.

(iii) Aspects related to ensuring road safety.

The Constitutional Court has emphasised that it is a public interest to ensure traffic safety,
inter alia, road traffic safety. It was then explained that this leads to certain requirements for
legislation: the established traffic safety requirements have to be necessary to ensure public
order and the security of society, human life and health, including appropriate requirements for
road users, etc. For example, under the Constitution in order to ensure road safety, the
legislature may establish such a legal regulation on the granting of the right to drive vehicles
under which this right would not be granted for a certain period of time to persons who have
committed the most serious violations of traffic rules®:.

The provided example proves that, under the Constitution, ensuring road safety — one of
the fields of public security, which also implies the implementation of public interest.

Thus, the given examples from the official constitutional doctrine prove that ensuring
security of the society, individuals from criminal attempts, as well as guaranteeing public order
constitute the very essence of the role of the state. This means, of course, that both — ensuring
security of the society, individuals from criminal attempts and guaranteeing public order, as
well as ensuring road safety, constitute a very important public interest. It may be consequently
concluded that ensuring public security is required by the whole society.

It should be added in this respect that other links between the protection of the public
interest and ensuring public security could also by implied from the official constitutional
doctrine. However, the provided examples, obviously, affirm that in general ensuring public
security is at the very essence of the state — is inextricably linked to its main mission (as of
political organisation of all society) and it constitutes an important public interest.

In this context we could wonder, why the conclusion that public security (its aspects)
constitutes public interest is so important? Primarily, this fact means that the need to ensure
public security must be taken into account when legally regulating various spheres of social
life. For example, the Constitutional Court in one of constitutional justice cases has concluded
(while interpreting the provision of Paragraph 3 of the Article 46 of the Constitution “the State
shall regulate economic activity in such a way that it serves the general welfare of the nation”)
that the general welfare of the nation is not possible without the security of the State and of the
society, the maintenance of which is a prerequisite for the achievement of the welfare of the
nation; the security of the State and of society is a constitutionally important objective, a public
interest which must be respected by the State when regulating economic activity in a way that
serves the well-being of the nation. Therefore, as it was emphasised, the legislator must
establish a specific legal framework for economic sectors (economic entities or objects)
important for state and public security, inter alia, specific requirements (conditions) for

%0 The ruling of the Constitutional Court of the Republic of Lithuania of 17 February 2016. Register of Legal Acts,
2016-02-17, No. 2985.

31 The ruling of the Constitutional Court of the Republic of Lithuania of 24 July 2020. Register of Legal Acts,
2020-07-24, No. 16411.
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economic activities to prevent threats to state or public security®2. In this particular case, for
example, the Constitutional Court held that the legal regulation under which the investor, once
declared to be non-compliant with the interest of national security, would be considered
permanently not to be in the national security interest (irrespective of any factual circumstances)
is in conformity with the Constitution.

Thus, as it may be seen from the official constitutional doctrine, the aspects of public
security, that constitute the public interest, may require setting certain limits on the exercise of
various human rights and freedoms. Therefore, the public security in this respect may have
impact on legal regulation in various fields. Only by respecting such special role of public
security, the security of society and individuals could be guaranteed.

Additionally, the fact that ensuring public security constitutes public interest also has an
impact on the status and functions of the authorities implementing this public interest, as well
as on the status, functions and guarantees of persons that help to implement it. Given the large
volume of aspects in this respect, as well as their specificity, the relevant official constitutional
doctrine is presented and analysed separately in another section of this article.

However, before moving towards the analysis of the mentioned aspects, it should be
additionally noted, that the questions related to ensuring public security are at the core of
constitutional jurisprudence. In the past year the Constitutional Court has dealt various cases
directly or indirectly related to ensuring public security. For example, constitutional justice
cases related to the right of the National Centre for Public Health to assign binding measures to
employees for the control of communicable diseases in humans®, to the irremovable reasons
threatening national security interests®, to entrusting the Government with the task of
identifying areas where workers who have been checked for the presence of a communicable
disease are permitted to work and those who have not undergone a health check are suspended
from work®,

In addition, the questions (more or less) related to ensuring public security remain on the
table of the Constitutional Court, prompting for further constitutional developments in this
sphere. This conclusion is affirmed by the fact that Constitutional Court is preparing to hear
more cases concerning certain aspects related to ensuring public security. For example, cases
related to the constitutionality of temporary accommodation of an asylum seeker in the
Foreigners Registration Centre®’, to the constitutionality of the National Certificate®®, to the
constitutionality of restrictions on the freedom of movement of persons during the period of
quarantine®. Therefore, we may conclude that, in general, aspects related to ensuring public
security will remain a focal point in the constitutional jurisprudence, prompting for further
developments of the respective official constitutional doctrine.

%2 The ruling of the Constitutional Court of the Republic of Lithuania of 22 September 2022. Register of Legal
Acts, 2022-09-22, No. 19372.

33 The ruling of the Constitutional Court of the Republic of Lithuania of 21 June 2022. Register of Legal Acts,
2022-06-21, No. 13291

34 See the ruling of the Constitutional Court of the Republic of Lithuania of 22 September 2022.

% See the ruling of the Constitutional Court of the Republic of Lithuania of 12 October 2022. Register of Legal
Acts, 2022-10-12, No. 20749.

% List of petitions. The official website of the Constitutional Court [Online]. Available at:
https://Irkt.1t/en/petitions/list-of-petitions/371 (Accessed: 8 May 2023)

87 Petition No. 1A-56/2022, case No. 10-A/2022.

38 Petition No. 1B-10/2022, case No. 9/2022; petition No. 1B-18/2022, case No. 18/2022.

39 Petition No. 1A-81/2022, case No. 11-A/2022; petition No. 1A-82/2022, case No. 12-A/2022; petition No. 1A-
83/2022, case No. 13-A/2022.
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11.2. The impact of a special role of public security on the status of the subjects ensuring
it

This specific role of public security, as of a public interest, also has an impact on the
status of subjects (institutions and persons) implementing it. As it was already shown in the first
section of this article, the constitutional provisions establish certain aspects of specific status of
certain persons, that perform functions related to ensuring public security. Thus, this section of
this article is designated to the analysis of the relevant official constitutional doctrine related to
the specificity of the status of certain persons, performing functions in ensuring public security.

The Constitutional Court has emphasised, that in order to guarantee the public interest of
entire national community, the state must ensure the existence and implementation of the
functions of public administration, as well as carrying out of public services*. In other words,
under the Constitution, in order to guarantee public interest special system of institutions must
be established. These institutions exercise specific functions related to implementation of public
interest, inter alia to ensuring public security.

In this context it should be noted, that all state institutions could be divided into several
groups®: (i) state institutions expressly specified in the Constitution (for example, the State
Defence Council, the Commander of the Armed Forces, the Office of the Prosecutor General,
security service); (ii) state institutions, which according to the Constitution, must be established
by the law (for example, specialised courts); (iii) state institutions that need to be established
for implementing state governance, administering national affairs, and ensuring the
performance of various state functions — state institutions must be organised in order to perform
such functions, although their establishment is not explicitly provided for in the Constitution.

The Constitutional Court has noted that due to the content of each state function and the
circumstances of performing such functions state institutions performing these functions differ
in terms of their status and the character of their activity*2. The Article 141 of the Constitution,
which refers to, among others, the officers of the police, and the interior, non-commissioned
officers, re-enlistees, and other paid officials of paramilitary and security services, is considered
also to determine state service*. It is, accordingly, emphasised, that some functions of the state
are fulfilled, primarily or mainly, through civil state (and municipal) institutions, whereas others
are performed through military and/or paramilitary state institutions**.

In this regard the constitutional notion “paramilitary services” is interpreted in the official
constitutional doctrine as including the statutory state institutions that do not belong to the
national defence system; these institutions include police authorities, the bodies of interior
service and security service as well as the other state institutions the activity of which, taking
into account their mission and functions, have to be organised on the basis of statutory
relations®. Actually, if we compare this constitutional notion with the understanding of public
security which is referred to in this article (i.e., as mentioned, the public security in this article
is understood as part of national security, which includes the protection of the legitimate

40 The ruling of the Constitutional Court of the Republic of Lithuania of 13 December 2004. Official Gazette,
2004, No. 181-6708.

41 The ruling of the Constitutional Court of the Republic of Lithuania of 13 December 2004.

42 The ruling of the Constitutional Court of the Republic of Lithuania of 27 February 2012. Official Gazette, 2012,
No. 26-1200.

43 The ruling of the Constitutional Court of the Republic of Lithuania of 4 November 2015. Register of Legal Acts,
2015-11-04, No. 17587.

4 The ruling of the Constitutional Court of the Republic of Lithuania of 24 September 2009. Official Gazette,
2009, No. 115-4888.

%5 The ruling of the Constitutional Court of the Republic of Lithuania of 4 November 2015.
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interests of individual, society and the state against criminal offences and other violations of
the law, as well as natural or man-made disasters*®), we will see that the understanding applied
in this article matches the one implemented by the ordinary law, and reveals essential aspects
of the constitutional notion of “paramilitary services”. Thus, when we talk about ensuring
public security, we primarily refer to the paramilitary service and persons implementing
functions within this sphere.

It should be noted in this respect, that according to the official constitutional doctrine,
military, paramilitary, or security service is regarded as separate from civil service.
Accordingly, there is, under the Constitution, a differentiated concept of civil state institutions
and military state institutions, which lead to a differentiated regulation of relations connected
with the activities of civil state institutions and military and paramilitary state institutions, as
well as for different legal status of persons working in civil, military, and paramilitary state
institutions that is distinguished by certain particularities*’.

Thus, based on this official constitutional doctrine, various institutions could be
established in order to guarantee public interest. The system of state institutions comprises very
diverse state institutions, whereas their status and powers are dependent on the functions
performed by the state and, accordingly, on the powers granted to particular institutions. The
differentiation of state institutions leads, accordingly, to the differentiation of the status of
persons helping to carry out the functions, attributed to particular state institution. Therefore, it
implies different types of the state service, which is generally understood as a professional
activity of state servants. For the purpose of this article paramilitary service is to be considered
the most related to the implementation of public interest within the sphere of ensuring public
security.

Under the Constitution, the constitutional purpose of paramilitary service is related with
areas that are important to the security of the state and society (guarding and control of the state
border, ensuring the public order, investigation of crimes, protection of state secrets, etc.)*.
According to the Constitutional Court, the paramilitary service including the statutory state
institutions are the police authorities, the bodies of interior service and security service as well
as the other state institutions. Under the Constitution, the activity of these institutions has to be
organised on the basis of statutory relations.*® Thus, according to the official constitutional
doctrine the specific role of the paramilitary service, presupposes special functions of persons
implementing public interest within this sphere. Whereas the specificity of these functions
requires specific status to be attributed to persons implementing them.

This specific status in the official constitutional doctrine involves various aspects.
Primarily, as mentioned, it presupposes, the statutory relations, as well as strict hierarchical
subordination. The Constitution also establishes special requirement inter alia for officials of
state institutions to comply with the high standards required by the law, requirements of loyalty
to the State, as well as of an impeccable reputation®. In addition, the statutory concept of the
state service determines such special features of statutory service as its special legal regulation
by statutes, such special requirements for officials of state statutory institutions that are related

46 <public security development programme 2015-2025, adopted by the Resolution of the Seimas of the republic
of Lithuania of 7 May 2015 No XII-1682°.

47 The ruling of the Constitutional Court of the Republic of Lithuania of 4 November 2015.

4 The ruling of the Constitutional Court of the Republic of Lithuania of 27 February 2012.

49 The ruling of the Constitutional Court of the Republic of Lithuania of 4 November 2015.

% The ruling of the Constitutional Court of the Republic of Lithuania of 18 April 2019. Register of Legal Acts,
2019-04-18, No. 6411.
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to their education, age, state of health, etc®’. The specificity of statutory state service is also
represented by the fact that officials of statutory service are attributed specific powers (for
example, to give certain mandatory instructions to persons outside their authority), special
social and other guarantees®?.

Thus, due to the different functions that are performed by paramilitary institutions, the
status of persons helping to exercise such functions is also different from the status of other
officials of state institutions. In addition, the functions attributed to various paramilitary
institutions differ as well. Therefore, the status of officials working in diverse paramilitary
institutions differs as well (especially, as to their powers and requirements for the officials),
i.e., even within the system of paramilitary institutions the status of officials of these institutions
Is not homogeneous. The status of officials of particular paramilitary institution (institutions)
should therefore, if needed, be exhaustively examined separately. Nonetheless, all paramilitary
institutions are mandated to implement public interest in the field of ensuring public security.
The status of all officials of paramilitary institutions, accordingly, is similar in that they all
contribute to ensuring public security, i.e., to implementing one of the most important public
interests in our country.

In this context it should be additionally noted that although the special status (though
diverse) of officials of paramilitary institutions has been established since the restoration of the
independence of Lithuania, various aspects of this status still tend to be the subject of
constitutional jurisprudence. The Constitutional Court has already dealt more than once with
the questions, concerning specific status of the officials of statutory state institutions, as well as
other officials exercising functions in the public security field. For example, in the year 2022
the Constitutional Court has examined the constitutional justice cases related to the
compensation for losses of the State pensions of officials and servicemen®, to the prohibition
of being a statutory civil servant for a person exempted from criminal liability>*, and to the
additional annual leave for officials bringing up a child(ren) up to the age of 14 alone®.

In conclusion, obviously, not only the questions (more or less) directly related to ensuring
public security, but also the ones related to special status of the officials whose function is to
help ensure public security, remain on the table of the Constitutional Court, prompting for
further constitutional developments in this sphere. It is, therefore, safe to assume, that that issues
related to the status of officials of statutory state institutions might continue to remain in the
agenda of the Constitutional Court.

Conclusions
The analysis of the constitutional provisions related to ensuring public security and their

interpretation in the official constitutional doctrine, allows certain generalisations to be made
regarding the role of public security in the constitutional dimension.

51 The ruling of the Constitutional Court of the Republic of Lithuania of 18 April 2012. Official Gazette, 2012, No.
47-2309.

52 The ruling of the Constitutional Court of the Republic of Lithuania of 4 November 2015.

53 See the ruling of the Constitutional Court of the Republic of Lithuania of 17 June 2022. Register of Legal Acts,
2022-06-17, No. 13127.

% See the ruling of the Constitutional Court of the Republic of Lithuania of 20 October 2022. Register of Legal
Acts, 2022-10-20, No. 21298.

% See the ruling of the Constitutional Court of the Republic of Lithuania of 30 November 2022. Register of Legal
Acts, 2022-11-30, No. 24335.
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1. The public security is an integral and indispensable part of constitutional regulation.
Although not all aspects of public security are explicitly referred to in the Constitution, various
aspects related to ensuring it are explicitly referred to in the supreme law. Whereas the analysis
of the official constitutional doctrine affirms that both — ensuring security of the society,
individuals from criminal attempts and guaranteeing public order, as well as ensuring road
safety, constitute a very important public interest. Thus, under the Constitution, ensuring public
security (in the various fields) falls within the State mission. Accordingly, the public security
(aspects thereof) constitutes one of the main public interests in our legal system.

2. The special place of public security in the constitutional dimension is also reflected by
the specificity of the role of those implementing it. Due to the particular importance of public
security, as of public interest, the institutions exercising functions related to ensuring public
security, as well as their officials, have special status, as compared, respectively, to other state
institutions and officials. Under the Constitution implementation of public interest in the field
of ensuring public security is, primarily, linked to “paramilitary services” and persons
implementing functions within this sphere. Although the status of officials in the system of
paramilitary institutions is not homogeneous, at the same time their status similar in that they
all contribute to ensuring public security, i.e., to implementing one of the most important public
interests in our country. In addition, their status is generally related (though may be to a different
extent) to strict hierarchical subordination, it is regulated by the special statutes, it implies
compliance with various additional requirements (such as of loyalty to the State, an impeccable
reputation, special education, state of health), attribution of specific powers, special social and
other guarantees.

3. An overview of future constitutional challenges suggests that the questions related to
ensuring public security in Lithuania, including not only the general aspects of ensuring this
public interest, but, possibly, also the issues relevant to the special status of institutions ensuring
the public security and their officials exercising these functions, will continue to remain in the
scope of constitutional jurisprudence. However, the direction of the relevant development of
official constitutional doctrine can only be identified after the analysis of the new aspects of
jurisprudential development.
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Abstract. Climate change and environmental degradation have affected the entire world to varying degrees and
are the main source of new crises and hybrid threats. All states and societies have a difficult and, at the same time,
new responsibility to change their social ways of life, which until now have led to environmental degradation. In
this process, a part of the world's humanity will experience great difficulties and overcoming them may become
the cause of a global wave of social conflicts. It is necessary to avoid the rise of such a wave because its
consequences can be very dangerous. This is evidenced by the consequences of Russian aggression in Ukraine.

The article examines the challenges of predicting social conflicts, which are determined by the environment
of crises and hybrid threats and the tendency of its expansion. The study revealed that the prediction of social
conflicts is limited by groups of challenges of a hierarchical nature:

1. Objectively existing threats and the challenges of predicting their development, e.g. the effects of climate
change, the effects of ongoing war.

2. The challenges of predicting the subjective perception of threats, which arise from the way groups of
people perceive hybrid threats and evaluate the preventive behavior of authorities.

3. Methodological challenges caused by the need to create a paradigm of the connection between hybrid
threats and their subjective perception (security theory).

4. Challenges in the choice of research methods caused by the limited possibilities to rely on the
extrapolation of the previously established relationship between threats and their subjective perception.

Some of the research results are presented in the conclusions. One of the most important of them emphasizes
the need to rethink the concepts of freedom and security and their relationship to successfully guarantee the peace
of public life in the context of crises and hybrid threats.

Keywords: climate change and environmental degradation, state, human social development, social life, social
conflict.

Introduction

At the end of the 20th century, the famous US sociologist Immanuel Maurice Wallerstein
was the first to make a reasonable prediction about the end of the evolution of the global
capitalist system as we know it. He said that the modern world-system as a historical system
has entered the stage of an ending crisis and is unlikely to exist in fifty years. However, since
the results of the crisis cannot be determined in advance, we do not know whether the new
system (or systems) that has come to replace it will be better or worse than the one in which we
now live (Wallerstein, 1999).

In the states of the current world, there is a predominance of concern about crises and
hybrid threats (Cook, May 4, 2023), which are the ominous result of unbridled economic
expansion and the long-term impact of other anthropogenic factors on the environment. The
global expansion of the process of climate and environmental degradation has already reached
such a scale that individual countries are developing such environmental conditions that are less
and less favorable for human social development. Therefore, it is not by chance that the
migration and anxiety that the headlines of the online media remind us about are spreading. For
example, "By 2100 almost half the planet could enter new climate zones: Europe will suffer the
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most" (Iki 2100 m. beveik pusé planetos gali patekti j naujas klimato zonas: labiausiai nukentés
Europa).

It can be assumed that climate change and environmental degradation are a hybrid cause
of the global crisis of democracy. In 2022 the state of global democracy report points out that,
"global democracy, already under increasing threat over the last few years, approaches the end
of 2022 with multiple tipping points on the horizon—a cost of living crisis, an impending global
recession, and recent wars in places as diverse as Ukraine and Ethiopia. Democracies are
struggling to effectively bring balance to environments marked by instability and anxiety, and
populists continue to gain ground around the world as democratic innovation and growth
stagnate or decline” (Global State of Democracy Report 2022).

The feeling of impending changes is reinforced by three books published in 2022 and
2023:

1. Martin Wolf. The Crisis of Democratic Capitalism (Penguin Press, 2023).

2. Francis Fukuyama. Liberalism and Its Discontents (Farrar, Straus and Giroux, 2022).

3. Pranab Bardhan. A World of Insecurity: Democratic Disenchantment in Rich and Poor
Countries (Harvard University Press, 2022).

James Livingston, who analyzed their content, states that “three recent books combine
theoretical sophistication and historical method in ways that enable us to rethink majority rule
and thus re-imagine the future of democracy. And the most searching of the three calls into
question whether that future is compatible with capitalism as we have come to know it"
(Livingston, March 10, 2023).

Thus, it can be said that all the countries of the world and their societies must prepare for
future global changes. Most of the world's societies are not ready for them. Some of the
members of societies most affected by climate change and environmental degradation are
preparing for migration or are already involved in migration processes. Another part of them
fights, usually, among themselves for the meager resources of survival. The analysis of various
data allows us to say that there is a global wave of social conflicts due to the limited resources
of social life. This rising tide of social conflict will inevitably lead to many challenges that need
to be anticipated and researched in advance.

The purpose of this study is to reveal the systemic and structural challenges of predicting
social conflicts. The main claims of the research are as follows:

- The development of natural and artificial factors and their interaction causes side effects
- crises and hybrid threats.

- Emergence and development of crises and hybrid threats change the normal life
environment.

- The context of crises and hybrid threats can be the causes of social conflicts and a
catalyst for their development.

- The functioning of crises and hybrid threats limits the possibilities of predicting social
conflicts.

The research is based on document analysis and a systematic approach.

The context of crises and hybrid threats and the challenge of its global spread

Sources of power of a natural, social and technological nature generate threats to the
existence of all entities. The biggest source of power is climate change and environmental
degradation. Its effect activates the behavior of all sources of power of a social nature -
geopolitical and transnational entities, state coalitions and individual states, their self-governing
entities and local communities (Slapkauskas, 2022, p. 22). Social entities create and manage
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threats of a technological nature. Crises and hybrid threats are the result of the interaction of
power sources of natural, social and technological nature. The most important existential needs
of man and their groups are to take care of food and safety. Crises and hybrid threats can
radically limit the fulfillment of existential needs, such as the availability of potable water. The
long-term functioning of crises and hybrid threats is especially harmful, because they transform
the environment and the conditions of social life that depend on its condition.

The context of crises and hybrid threats is the deterioration of social life conditions due
to the action of threats that limit the possibilities of human social development and may lead to
the formation of social disorganization - the weakening and interruption of the connection
between cultural values and behavioral norms. Such conditions are formed as a complex result
of the negative impact of threats on the normal life of groups of people. Threats can be of
different nature, strength, interconnectedness and duration. The natural and evolutionary threats
of climate development and the escalation of man-made threats provoke different subjective
reactions of human groups, which may cause additional threats.

The impact of crises and hybrid threats of particularly high power and duration
significantly limits the possibilities of human social development. Human social development
Is understood optimistically: it is a process that should increase the opportunities of a person of
any level of development to choose the three most important things - live a long and healthy
life, acquire knowledge, and make sure the resources necessary to achieve a normal standard of
living. Without these basics, many other options remain unavailable.

In the context of long-term crises and hybrid threats, irreversible social changes
inevitably occur, which are determined by the need of human groups to survive in new
conditions. L. Friedman and J. Ladinsky emphasize that social change is any non-repetitive
change in established ways of behavior in society. Social changes occur because the social
structure changes - patterns of social relations, established social norms and social roles
(Cotterrell, 1997, p. 67-68).

Human existence always takes place in the context of various threats. According to
security research classic Barry Buzan, “security is not absolute for any individual. <..> Most
of the threats to the individual arise from the fact that people live in a social environment that
generates inevitable social, economic, and political pressure. Social threats take many forms,
but four main types can be distinguished: physical threats (pain, injury, death), economic threats
(possession or destruction of property, deprivation of opportunities for employment or access
to resources), threats to rights (imprisonment, denial of normal civil rights), and threat to status
or position (public humiliation). These types of threats are not mutually exclusive, as one
(injury) may very well lead to another (job loss)" (Buzan, 1997, p.70-71). Thus, B. Buzan aptly
emphasizes the hybrid effect of threats. Therefore, it can be said that the existence of hybrid
threats began to be realized in the second half of the 20th century.

At the beginning of the 21st century, hybrid threats began to be deliberately and
intensively used as a weapon in the fight against other entities. The growth of the number of
cyberspace users and the development of their connections is especially favorable for the
creation and use of hybrid threats. The growing social role of smart technologies and artificial
intelligence presents both positive and negative opportunities. There are already serious doubts
about the further social role of artificial intelligence (Thomas, 8 Risks and Dangers of Artificial
Intelligence to Know). The dangerous possibilities of using artificial intelligence to limit civil
rights are visible (Skidelsky, May 25, 2023). Therefore, it is proposed to declare a moratorium
on the development of artificial intelligence (Pause Giant Al Experiments: An Open Letter.
March 22, 2023).
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Why is it necessary to specifically examine the context of crises and hybrid threats, if
human existence has always taken place in the context of threats so far? The fundamental reason
for the need to examine the dynamic context of crises and threats is that the pace and ways of
social life have changed in less than a generation’s lifetime: relatively slow social life has been
replaced by a radically high pace. The difference in this speed of social life is expressed by the
decrease in the role of internal - social control in society and the inevitable increase in external
- control by state authorities. This is a very dangerous process, because the expansion of
external control of society raises the question of the limits of the power of state power.

Any liberal democratic state strives for the functionality of its existence. Therefore, it
must manage the processes of social integrity of the society. Some of them can be managed by
increasing the external control of society. But it has limits: liberal democracy may unwittingly
turn into illiberal, and then undemocratic, by gradually crossing one or other limits of external
control of society. The scientific team of Central and Eastern European countries examined the
real possibilities of such a transformation. Summarizing the research conducted by the
countries, it can be stated that all post-communist societies have preserved the features of neo-
militant democracy to varying degrees, the strength of which in the public sphere is determined
by the wavering influence of Russia (Neo-militant Democracies in Post-communist Member
States of the European Union, 2022). Excessive expansion of state control can be avoided only
by strengthening the internal - social control of the society itself.

Social control is a mechanism of social regulation of the behavior of people and their
groups, which ensures compliance with certain common restrictions, the violation of which
disrupts the realization of basic human needs and the functioning of the social system itself.
General restrictions on behavior can be customary, moral, legal. Social control is based on the
material and symbolic resources that the society has at its disposal to encourage positive
behavior of its members and condemn its deviations.

Historically, human development has been characterized by a relatively slow pace of
social life. The fundamental reason for this pace was the need for human groups to survive. To
survive and reproduce, it took a long time to adapt to threats of natural and social origin. During
this complex process of adaptation in the natural and social environment, the main institutions
of social behavior - morality, religion and law - spontaneously formed. They are forms of
functioning of the social order. "A social order is a set of characteristics of community relations
and relationships that occur and develop in individual societies or social groups, the practice of
which helps to survive (determines the development of community internal security) and
achieve a higher standard of living for as many members of a society or social group as possible.
This means that people together create their living environment (cultural and psychological
structures) in order to institutionalize the security and freedom of the community and its
members, their connection. It can be assumed that compliance with the rules of social order
guarantees the safety of individuals and social groups" (Slapkauskas, 2022, p. 27).

It is important to emphasize that a relatively fast-paced social life, unlike a slow-paced
one, provides a significantly greater variety of life options that can be implemented without
following general rules of moral behavior. For example, at the beginning of the era of
cyberspace consumption, the Internet was said to offer opportunities for absolute freedom. This
false thesis is now being neutralized by the implementation of sustainable security policy.
"From the point of view of sustainable security, cyberspace consumption policy is undergoing
an inversion of the interaction between freedom and security. Its formation is determined by
the pursuit by international and national authorities of the relevant legal power to control the
increase in the number, diversity and complexity of cybercrime through legal regulation.
Managers and handlers of social networks establish standards of community behavior in
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cyberspace, the observance of which will lead to the development of a culture of freedom of
expression. They emphasize that decisions on network user behavior will be based on an
assessment of the public interest benefit/risk of harm and in accordance with international
human rights standards. Competition between all social networks is likely to be based on a
policy of balancing freedom and security. Therefore, there is hope that the promotion of a
sustainable security policy in cyberspace will lead to the development of a spontaneous order
of security in the real world" (Slapkauskas, 2022, p. 169).

However, it is not enough to implement a sustainable security policy only in cyberspace,
because new threats are generated by climate change and environmental degradation. Although
many studies on climate change and environmental degradation have been carried out, many
relevant reports have been prepared and the highest international agreements on the global
prevention of climate change and environmental degradation have been signed, it is still not
possible to implement a sustainable security policy for the environment (AR6 Synthesis Report:
Climate Change 2023).

Climate change and environmental degradation are now the largest source of hybrid
threats to human development. Its operation means that for the first time after the Second World
War, not a national or regional, but a global context of crises and hybrid threats is being formed.
Climate change and environmental degradation are causing geopolitical, social and military
conflicts on a global scale. For example, "a conflict over water triggered clashes in France,
where several villages can no longer provide their residents with tap water. And Italy's largest
river is already running as low as last June" (Europe's next crisis: Water, April 28, 2023).

Paradoxically, this state of the highest level of threats occurred after the collapse of the
Soviet empire and the formation of a global market on the planet. It was naively believed that
economic cooperation between authoritarian and democratic countries under market conditions
promotes the development of their political and economic liberalism. According to Jean Pisani-
Ferry, "when the post-World War Il order was conceived, the focus was not on managing the
global commons, but rather on fostering economic ties through trade and investment, in the
hope that this would strengthen political alliances. Preventing climate change, preserving
biodiversity, and avoiding the depletion of high-sea fisheries were not on anyone's radar” (Jean
Pisani-Ferry, Mar 28, 2023).

“Climate change will increasingly increase the risk <...> as physical impacts increase and
geopolitical tensions mount about the global response to the challenge. The increasing physical
effects of climate change also are likely to intensify or cause domestic and cross-border
geopolitical flashpoints. As temperatures rise and more extremes climate effects manifest, there
is growing risk of conflicts over resources associated with water, arable land, and the Arctic.
Additional factors, such as migration, some of which will be exacerbated by climate and
weather events, will heighten these risks. Contested economic and military activity in the Arctic
have the potential to increase the risk of a miscalculation, particularly while there are military
tensions between Russia and other seven Arctic countries following Russia's invasion of
Ukraine in early 2022. <...> Climate-related disasters in low-income countries will deepen
economic challenges, raise the risk of inter-communal conflict over scarce resources, and
increase the need for humanitarian and financial assistance. The growing gap between the
provision of basic needs and what governments and the international community can provide
raises the likelihood of domestic protests, broader instability, extremist recruitment, and
migration” (Annual threat assessment of the U.S. intelligence community, 2023, p. 22).

No single country alone can limit the global expansion of the context of crises and hybrid
threats. It is likely that it is still possible to do this with the joint efforts of the countries of the
world. Organizing the prevention of climate change and environmental degradation requires a
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leading country with the necessary resources and able to mobilize most of the world's countries
for a common goal. Therefore "The United Nations has warned that "cascading and interlinked
crises™ are jeopardizing not just the 2030 Agenda for Sustainable Development, but "humanity's
very survival." Mitigating the threat requires a radical reform of international finance, based on
a market-shaping paradigm that advances the common good" (Mazzucato, May 1, 2023). The
latest IPCC report makes this clear. Averting the worst effects of climate change demands a
profound economic transformation in the next decade. Achieving it will require a new social
contract, based on a fairer distribution of wealth and income (Gaffney, March 31, 2023).

Signs of the structure and development of social conflicts

The expanding context of crises and hybrid threats is not favorable for the development
of social life. Modern states and societies do not have the necessary experience to quickly adapt
to climate change and a degrading environment. Adequate response of people and their groups
to the evolving context of crises and hybrid threats is the most important factor. However, often
individuals and their groups choose the method of migration to new areas of life. In the near
future, the expanding environmental degradation will inevitably increase migration processes
towards developed countries, hoping to find suitable opportunities for social life there.
Strengthened border protection of developed countries can temporarily slow down the pace of
inward migration but cannot solve the migration problem itself. Therefore, the population in
the European Union and North America will inevitably increase significantly. Therefore, in
areas suitable for living, sooner or later, real conflicts over living space may prevail.

Conflict is a struggle between people and their groups, in which they have conflicting
attitudes, goals of action, or resist aggression against their values. The struggle can take various
forms - political, economic, cultural, military - and with different intensity. The strongest
conflict between parties involving more than a few individuals is called social conflict.

"Social conflict is a clash of opposing social interests, views, aspirations. It usually arises
from the unequal opportunities of various social forces to use the necessary resources to satisfy
needs"” (Socialinis konfliktas - Visuotiné lietuviy enciklopedija). Thus, a social conflict is a
struggle between the parties to the conflict, in which the parties seek to seize the resources or
territory of the rival, threaten to individuals or groups, their property or culture in such a way
that the struggle takes the form of attack or defense. Social conflicts can arise at different levels
- interpersonal, intergroup, and international.

All social conflicts have a characteristic structure and go through their respective stages
of development. Researchers of social conflicts usually distinguish the following structural
elements:

- Participants. There can be two or more parties (groups) that have their own point of view
and interests.

- Topic. It defines what caused the dispute or war.

- Object. Every social conflict has its object, which can be the property, power, resources,
spiritual achievements of the parties (groups).

- Context. The context of social conflict consists of the macro and microenvironment in
which the opposition of countries (groups) is formed and takes place. The environment can be
changed by corresponding changes in the behavior of social institutions and groups, which arise
because of the subjective reaction to threats to security and the limitation of opportunities for
the realization of interests. The appearance of threats to public safety can become a stimulus
and catalyst for social conflict. For example, political conflicts related to the management of
the COVID-19 pandemic.
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Conflicts are easier to recognize and understand when they are viewed as evolving
processes. Therefore, five stages are distinguished in their structure:

1. Latent, or hidden, conflict. This is the initial stage of the conflict. It is usually caused
by competition for the same goals or with different operational goals.

2. Understood conflict. It is the awareness of latent conflict.

3. Felted conflict. It differs from the understood in that it manifests itself in emotional
tensions and crises. Individuals need to vent their tensions and worries in some way to maintain
inner balance.

4. Expressed conflict. This is a variant of conflict behavior. It is most pronounced when
open aggression occurs. For example, the brutal aggression of the Russian Federation in
Ukraine.

5. Conflict resolution and consequences. The connections between understood and
expressed, felted and expressed conflicts are the points at which various conflict resolution
programs are applied. Their goal is to prevent conflicts that have reached the level of
understanding and feeling from developing into non-cooperative behavior. For that purpose,
discussions, negotiations, group agreements are organized, material values are redistributed,
interdependence of conflicting parties is reduced, etc. If the conflict is resolved, especially
according to the wishes of its participants, and leads to satisfaction, then it can be expected that
it will not recur later. Unresolved, but only suppressed, conflict returns sooner or later and takes
on more dangerous forms.

Observations and analysis of the development of conflicts in the countries of authoritarian
regimes and liberal democracies allow us to distinguish the main signs of social conflicts.
Characteristic signs of the presence of social conflicts and their development are the following:

1. Within the state:

- Dissemination of militant political rhetoric.

- Development of ideologizing of legal and information relations.

- Increase in the number of human rights violations and weakening of legal protection.

- Growth of exclusion and emigration flows.

- Growth of disinformation in public communication networks.

- Activation of radicalism and separatism.

- Application of political, economic, judicial and police repression against non-
governmental organizations and members of civil society.

2. Between states:

- Growth of public political, economic and energy pressure.

- Turning political pressure into an aggressive position.

- An increase in the number of violations of the border protection regime of the
neighboring state.

- Development of information warfare.

- Increase in cases of violation of international public law norms.

- Formation of immigration as a latent struggle against the neighboring state.

- Attempt(s) to cause a crisis in another country or its various areas of life.

- Latent and expressed application of hybrid threats.

- Demonstration of readiness for military aggression against a neighboring country.

- The beginning and continuation of military aggression against a neighbor or another
country.

Most of the sign’s characteristic of social conflicts can be observed in all states of
authoritarian regimes, for example, Russia, Belarus, Irag, China. There are fewer such signs in
illiberal or only partially liberal democracies such as Hungary. However, signs of social
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conflicts can increasingly be observed in liberal democratic countries, such as the USA and EU
countries. The study of the manifestation of signs characteristic of social conflicts reveals that
they have recently become more frequent in all countries of the world.

Increasing expression of signs characteristic of social conflicts represents the crisis of
globalization and even its possible end. For example, late last year, Morris Chang, the legendary
founder of Taiwan's (and the world's) leading semiconductor producer, proclaimed that
"globalization is almost dead" (Nye, JR., Mar 31, 2023). Therefore, the question arises: What's
Next for Globalization? (Rodrik, Mar 9, 2023).

Basic issues of predicting social conflicts in the context of crises and hybrid threats

The possibilities of forecasting social conflicts are limited by two groups of unknowns:
1) the nature of crises and hybrid threats, the nature of the context resulting because of their
interaction, and the peculiarities of development; 2) subjective perception of new threats by
state institutions, groups of people and individuals and their inappropriate behavior in the
changing environment of crises and hybrid threats. After study the relationship between the
context of crises and hybrid threats and its subjective perception, it became clear that: 1) at the
geopolitical level, there is still no unified political, economic and sociocultural approach to the
development of crises and hybrid threats and its context; 2) a scientific methodology for
identifying crises and hybrid threats and assessing the likely consequences of their development
has been formed. Since, from a theoretical point of view, crises and hybrid threats of various
nature and power may arise, the possibilities of their manifestation are explained and evaluated
in the preparation of relevant future scenarios. For example, the possible consequences of
Russia's war against Ukraine for Lithuania (Rusijos karo prie§ Ukraing galimi poveikiai
Lietuvai, 2023).

Prevention of the global expansion of the context of crises and hybrid threats requires
unified, quick and strong geopolitical solutions and their implementation. So far, current efforts
do not match the level of threats. The prevention of climate change and environmental
degradation is particularly severely limited by Russia's aggressive war in Ukraine. Therefore,
the social consequences of climate change and environmental degradation - the possibility of
the emergence and development of conflicts increasingly cover the whole world.

Based on the analysis of the relationship between the global emergence of crises and
hybrid threats and their subjective perception, we distinguished four groups of challenges in
predicting social conflicts:

1. Objectively existing threats and the challenges of predicting their development, such
as the effects of climate change, the effects of an ongoing war.

2. The challenges of predicting the subjective perception of threats, which arise from the
way groups of people perceive hybrid threats and evaluate the preventive behavior of
authorities.

3. Methodological challenges caused by the need to create a paradigm of the relationship
between hybrid threats and their subjective perception (holistic security theory).

4. Challenges in the choice of research methods caused by limited opportunities to rely
on the extrapolation of previously established threats and their subjective perception.

Climate change and environmental degradation are the source of the most powerful global
threats. The impact of its expression is and will be the strongest source of social conflicts in the
future. For example, the number of social conflicts will increase due to access to water in areas
of intensive environmental degradation. The constant lack of water and food, high heat
conditions increase the volume of migration. These are the corresponding conditions for the
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belligerent behavior of other sources of power - geopolitical and transnational entities,
coalitions of states and individual states, their self-governing entities, and local communities.
Therefore, social conflicts of various motivations may arise at the level of national societies. In
order to predict the scope of their expression, it is necessary to distinguish the possible levels
of social effects of climate change and environmental degradation:

- social consequences on a global or planetary scale, for example, due to the rise in the
level of the oceans, there is a real threat to the functionality of island-states. The United Nations
is not yet ready to organize the rescue of the people of these countries.

- regional social effects, for example, a long-term drought led to the emigration of Syrian
peasants within their own country. As a result, social conflicts arose and expanded, which led
to a civil war and the establishment of the terrorist group ISIS on the territory of Syria. This led
to large-scale emigration to European Union countries. This emigration caused political,
economic and socio-cultural turmoil in individual EU countries.

- social effects on a local scale, for example, floods in 2022 caused extensive damage to
German towns.

Thus, it is necessary to accumulate a lot of data on climate change and environmental
degradation at each level, the analysis of which allows predicting the emergence and
development of possible social conflicts. But objective data on the presence of threats alone is
not enough for a reliable forecast of social conflicts. It is influenced by the subjective perception
of the context of crises and hybrid threats by people and their groups. For example, the global
financial crisis of 2008/2009 caused the largest economic emigration of Lithuanian residents to
be developed EU countries. It can be said that Lithuania's accession to the EU "facilitated" the
emigration of its residents during the financial crisis.

The analysis of the attitude of groups of people towards the COVID-19 disease pandemic
and the organization of its prevention, their behavior during the pandemic allows us to say that
the differences in the subjective perception and behavior of threats were determined by the
individual abilities of individuals to find reliable information about the nature of the pandemic,
its prevention and (dis)trust in government institutions. Trust in government institutions was
mixed before the pandemic, with institutions directly helping people, such as health and the
police, being viewed positively, and institutions of political power and the judiciary being
viewed negatively. The attitude of public groups towards the work of health institutions has
changed during the pandemic. A lot of negative reactions from groups of people were caused
by the unusually strict behavior of the authorities during the COVID-19 global quarantine
period. This can be explained by the fact that the protection of human rights and freedoms has
already grown in the consciousness of Lithuanian society, and the concept of negative freedom
has formed.

The Lithuanian society that restored the independent state has followed a long path of
social evolution - from a Soviet-style closed society to an open liberal democracy (Slapkauskas,
2022, pp. 5-17). This does not mean that the manifestations of authoritarianism and Sovietism
have completely disappeared. But the young generation of society has already realized the
possibilities offered by negative freedom. Thus, there are groups of people in Lithuanian society
who have different perceptions of the relationship between freedom and security. In other
words, the manifestations of past and present political ideologies interact in the social space of
Lithuanian society, which interpret the freedom and security of individuals, society (nation) and
the state differently, and their connection. Due to the differently understood connection between
freedom and security, there are constant political disputes within and between the highest
authorities, which limit the prediction of social conflicts.
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The competition of different concepts of freedom and security leads to such political and
legal decisions that generate latent social conflicts, for example, the epic of drafting the civil
union law of the Republic of Lithuania. According to the great 20th century philosopher Isaiah
Berlin, freedom for wolves often meant death for sheep. Or, in other words, freedom for some
is non-freedom for others. (Stiglitz, Feb 24, 2023).

The competition of different concepts of freedom and security leads to such political and
legal decisions that generate latent social conflicts, for example, the epic of drafting the civil
union law of the Republic of Lithuania. This means that at the political level there is a constant
struggle for the subjective power to define "what is law?" and to impose its concept on other
subjects of the political field. This struggle is taking place sharply at the geopolitical level as
well: a new wave of long-term conflict between two political worldviews - the primacy of
human rights or the primacy of state law - is emerging again. In the modern stage of geopolitical
development, this escalating conflict has turned into an open political, legal and military
struggle. Having grown its political, economic, and military muscles, authoritarian China wants
to impose its understanding of the international order on the world, which is radically different
from the Western understanding (Leonard, Mar 30, 2023).

The methodological challenges of social conflict forecasting are conditioned by the need
to create a new holistic paradigm of the connection between individual, public and national
security in this period of crisis and hybrid threats expansion. Such a paradigm of holistic
security must perform several essential functions: 1) help groups of people to know and actively
take such actions that can limit the expansion of the context of hybrid threats; 2) it must serve
as a methodological tool for predicting social conflicts and their prevention. To create such a
methodological tool for predicting social conflicts, it is necessary to examine possible answers
to the following questions:

1. How does the interaction between the concepts of freedom and security influence
(encourage or limit) solutions to the emergence and development of social conflicts, the
possibilities of knowing and interpreting their social consequences?

2. What concept of the connection between freedom and security of social entities would
lead to the creation of non-violent and sustainable peace?

3. Is it possible to create such a concept of the holistic security of society, based on which
it would be possible to achieve a systematic knowledge of the sources of threats to security and
their interaction?

4. Is it possible to create a cognitive theory of social conflict, based on which it would be
possible to develop prediction and prevention of social conflicts in the future.

The reliability of predicting social conflicts is limited by the challenges of choosing
adequate research methods. Those research methods that have already provided reliable
forecasting data are most often used. However, the complex nature of crises and hybrid threats
limits their usual perception and knowledge. Therefore, relying on the previously established
relationship between threats and their subjective perception may lead to the selection of not
entirely appropriate research methods.

Conclusions

Sources of power of a natural, social and technological nature generate threats to the
existence of all entities. The biggest source of power is climate change and environmental
degradation. Its effect activates the behavior of all sources of power of a social nature -
geopolitical and transnational entities, state coalitions and individual states, their self-governing
entities and local communities. Social entities create and manage threats of a technological
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nature. Crises and hybrid threats are the result of the interaction of power sources of natural,
social and technological nature.

The context of crises and hybrid threats is the deterioration of social life conditions due
to the intensification of climate change and environmental degradation, which limit the
possibilities of human social development and lead to the formation of social disorganization -
the weakening and interruption of the connection between cultural values and behavioral norms.
In the process of forming such a context, the number of emigrants looking for new conditions
suitable for social life is increasing. Due to the intensity of immigration, the number of people
in habitable areas is growing. Therefore, the possibilities of social conflicts increase in this
process.

Forecasting social conflicts in the context of crises and hybrid threats is limited by
hierarchical challenges:. 1) Objectively existing threats and the challenges of forecasting their
development. 2) Challenges of predicting the subjective perception of threats. 3) Challenges of
the cognitive methodology of the relationship between hybrid threats and their subjective
perception. 4) Challenges in choosing methods for researching the relationship between hybrid
threats and their subjective perception.

Prevention of the emergence of the context of crises and hybrid threats leads to the need
to rethink the concepts of freedom and security and their connection, so that their
implementation guarantees the peace of public life.
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Abstract The increased military threat brings anxiety and heightened sensitivity to the use of the term. Therefore,
., hybridity” has become a much-debated concept these days. War is a state when one goes beyond the limits of
coexistence with one's neighbours, where the human mind and the greatest cruelty are manifested to win.
Therefore, regulating such relations has always been a big challenge. Modern hybrid warfare is new in that it
challenges the established order since World War 11, the US leadership in establishing global order. It is a
challenge to the dominance of military power and scientific thought of Western civilization. New military powers
are emerging that, unable to challenge the United States directly, seek to compete for dominance in their region
or the world through other means.

Keywords: hybrid war, international law, hybrid actions, hybrid peace, the definition of hybrid warfare, hybrid
threats, hybrid interference.

Introduction

Russia's military and non-military campaigns in Ukraine opened another, new page of
hybrid actions for the international community. We are faced with a situation where neither
national nor international legal regulation is adequate to respond to these actions. There is a
problem with their legality and attribution to a hostile state. In Lithuania, the continuing migrant
crisis orchestrated by the Lukashenko regime also poses a number of problems to the Lithuanian
state in tackling the crisis and at the same time in the assurance of human rights. The new
amendments to the Law on the Legal Status of Foreigners (2004) and the Law on State Border
and its Protection (2000) legalising the push-back policy in times of extraordinary situations
immediately faced controversy due to the alleged violation of human rights and opposition to
international law (Vasiliauskas, 2023).

Ever since the Trojan War, all means are used to gain an advantage in war. As far as the
ingenuity of the human mind allows, any methods are used in war. War is a state (Zilinskas,
2012, p. 1206) when one goes beyond the limits of coexistence with one's neighbours, where
the human mind and the greatest cruelty manifest in the pursuit of victory. Therefore, regulating
such relations has always been a big challenge. More or less, past wars have had elements of
“hybridity” and most of them have been characterised by episodes of lawlessness and
“unconventional” methods. The use of the term shows that we have an assumption that war can
be regulated by international institutions (Johnson, 2018, p 141). Modern hybrid warfare is new
in that it challenges the established order since World War 1I, the US leadership in the
established global order. It is a challenge to the dominance of military power and scientific

142


mailto:vstumbrys@gmail.com

ISSN 2029-1701 Research Journal
~ ISSN 2335-2035 (Online) PUBLIC SECURITY AND PUBLIC ORDER

Mykolas Romeris
University 2023 (33)

thought of Western civilization. New military powers are emerging that, unable to challenge
the United States directly, seek to compete for dominance in their region or the world through
other means. All these factors influence the need for the analysis of the hybrid warfare
phenomenon in the context of legal regulation. The article aims to reveal the concept of hybrid
warfare and emerging problems in the context of international law regulating the conduct of
states in the international arena.

The definition of hybrid warfare

During the last twenty years, the global balance of power has been called into question
by the emerging ambitions of China, India, Pakistan, and Iran. And they have someone to learn
from - since the collapse of the Soviet Union, Russia has been a leader on the front of hybrid
threats. The main feature of hybrid war is the constant combination of military and non-military
methods of influence, which poses unusual political tasks for both the army and the security
services (Dykyi, Kharchenko, 2016, p. 8). The term “hybrid warfare” or “hybrid threat” has
been used synonymously with terms “ambiguous warfare,” “fourth or fifth-generation warfare,”
“non-linear warfare,” “low-intensive asymmetric war,” “unconventional warfare” or “full-
spectrum warfare” indicating perhaps something new and different than the normal
understanding of conventional “warfare.” (Fogt, 2021, p. 30).

In 1948 the USA Central Intelligence Agency was charged by the USA National Security
Council with conducting espionage and counter-espionage operations abroad. It therefore was,
for operational reasons, not to create a new agency for covert operations, but in times of peace
to place the responsibility for them within the structure of the Central Intelligence Agency and
correlate them with espionage and counter-espionage operations under the over-all control of
the Director of Central Intelligence (National Security Council Directive on Office of Special
Projects, 1948).

Covert operations were understood to be all activities which are conducted or sponsored
by government against hostile foreign states or groups or in support of friendly foreign states
or groups but which are so planned and executed that any US Government responsibility for
them is not evident to unauthorised persons and that if uncovered the US Government can
plausibly disclaim any responsibility for them. Specifically, such operations would include any
covert activities related to: propaganda, economic warfare; preventive direct action, including
sabotage, anti-sabotage, demolition and evacuation measures; subversion against hostile states,
including assistance to underground resistance movements, guerrillas and refugee liberation
groups, and support of indigenous anti-communist elements in threatened countries of the free
world. Such operations shall not include armed conflict by recognized military forces,
espionage, counter-espionage, and cover and deception for military operations (National
Security Council Directive on Office of Special Projects, 1948).

We see that the definition includes hybrid actions, but does not call them “hybrid” actions
them according to the current understanding.

Speaking about the history of the use of the term, Solmaz (2022) notes that “the use of
the term ‘hybrid warfare’ dates to the 1990s. To our best knowledge, the term ‘hybrid warfare’
first appeared in Thomas Mockaitis’ book entitled British Counterinsurgency in the Post-
imperial Era in 1995.” (Solmaz, 2022) In later years several authors used the term, but their
definitions were not that similar to each other, but in essence they indicated that “hybrid
warfare” was a mode of warfare neither purely conventional nor irregular. (Solmaz, 2022).

Further mentions of hybrid warfare are related to the description of the strategy used by
the Hezbollah in the 2006 Lebanon War (Van Puyvelde, 2015).
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One of the most famous researchers on hybrid warfare, Hoffman (2007, p. 28) has
maintained that states can shift their regular forces to irregular units and employ non-traditional
warfare tactics. In the final analysis, his notion of ‘hybrid warfare’, in substance, refers to non-
state actors with high-tech weapons and states who adopt irregular tactics. Hoffman’s idea of
‘hybrid warfare” well describes what 21st-century insurgents such as Hezbollah, Hamas, the
Taliban, ISIS, and PKK have done over the last two decades. Also, it captures state-based
irregular fighters such as Russia’s masked troops known as ‘little green men’, China’s maritime
militias, and Iran’s Quds Force. So, although non-state actors with sophisticated weapons and
states who employ irregular tactics are not completely new, today they seem dominant in
today’s armed conflicts, as Hoffman forecasted correctly in 2007 (Solmaz, 2022).

F. G. Hoffman (2009) has defined hybrid threats as “any adversary that simultaneously
and adaptively employs a fused mix of conventional weapons, irregular tactics, terrorism and
criminal behaviour in the battle space to obtain their political objectives.” He identifies five
characteristics of hybrid warfare that distinguish such warfare from conventional warfare:

1) modality of actions - four action modules are distinguished in the area of military
operations: conventional warfare, tactics characteristic to irregular groups, terrorist and
criminal actions;

2) synchrony - all 4 types of actions are coordinated, take place at the same time and in
the same space;

3) fusion - all actions of the warring groups aim for a common goal;

4) multimodality — different groups participate in military operations, characterised by a
variety of tactics and weapons;

5) criminality - an atmosphere of fear and mistrust is created in the space of military
actions by means of criminal actions (Kilinskas, 2023).

The terms “hybrid war” and “hybrid threats” further entered modern vocabulary after
Russia's illegal annexation of Crimea in 2014 and the war in eastern Ukraine. Here, for the first
time, we clearly saw that a completely different kind of conflict was taking place. Instead of a
clear enemy, his structures, in Crimea we saw “green men” without distinguishing marks.
Russian President Vladimir Putin initially insisted that “these are not our soldiers”, although he
later rewarded them and publicly acknowledged their involvement. At the time, Ukraine was
under diplomatic and economic pressure and a veritable information war, cyber-attacks and
subsequent actions by special operations forces. (Bajartinas, KerSanskas, 2016).

Turning to the field of international organisations, NATO has developed its definition of
hybrid threats with the aim of developing a NATO strategy on the countering of hybrid threats.
In 2010, NATO defined hybrid threats as “those posed by adversaries, with the ability to
simultaneously employ conventional and non-conventional means adaptively in pursuit of their
objectives” (NATO, 2010).

NATO's interpretation of hybrid warfare depicts it as a mixture of military means and
non-military means, including propaganda and cyber activities. For NATO officials, hybrid
warfare is “the highly integrated use of a wide range of overt and covert military, paramilitary
and civilian means” (NATO, 2014). This depiction describes a combination of political and non-
traditional means of coercion and influence. These activities include the coercive use of military
force and more subtle forms of harmful influence in the political and informational spheres.

One of the well-known international organisations analysing the hybrid threat, Hybrid
Centre of Excellence, defines "hybrid threat" as an action carried out by state or non-state actors
whose purpose is to harm or weaken the target by influencing its decision-making at the local,
regional, state or at the institutional level. (Hybrid CoE, 2023a)

Accordingly, the main features of hybrid threats according to the Hybrid CoE are:
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1. Coordinated and synchronised actions, deliberately targeting the systemic
vulnerabilities of democratic states and institutions by various means.

2. Activities that exploit the limits of detection and attribution as well as different
interfaces (war and peace, internal and external security, local state and national and
international).

3. Activities aimed at influencing various forms of decision-making at the local
(regional), state or institutional level and are intended to further and/or implement the agent's
strategic goals while undermining and/or undermining the goal (Hybrid CoE, 2023).

The first principle of hybrid warfare is that the composition, capabilities, and actions of a
hybrid force are unique to the force's specific context. That context includes the temporal,
geographic, sociocultural and historical environment in which a particular conflict takes place
(McCulloh, Johnson, 2013). Hybrid warfare occurs whenever it is not possible to wage war
directly on the battlefield. That is, whenever the warring parties are different and one of the
parties has a smaller advantage on the battlefield, it tries to avoid confrontation by all means
and to fight in other ways. This is especially characteristic of guerrilla warfare - distribution of
leaflets, recall, ambushes, mining of roads and bridges, acts of terrorism and the like. However,
a hybrid war can be waged by both a weak side and a strong one that is fighting in territories
outside of its control. On one side, the French partisans under the Vichy government or the
partisan movements of Lithuania, Latvia, and Estonia, on the other side Al Qaeda, or coups
organised or supported by the Soviet regime in Cuba, South American countries, or Finland in
order to create the illusion of a legitimate war.

Part of hybrid warfare involves exploiting the economic openness of Western
democracies to seize strategic economic sectors, such as critical infrastructure, finance, and
media, through which these authoritarian actors can attempt to destabilise Western democracies
and purposefully damage them (Heather, et. al., 2016). Democracies urgently need to find ways
to defend themselves against such hybrid interference without jeopardising the values they are
supposed to defend. Expanding state control of civil society is not a viable liberal democratic
strategy. Western democracies should also not resort to countermeasures such as corruption,
disinformation, election interference, and other hybrid measures of interference, as this would
only further erode liberal democratic values around the world. More dangerous to the West are
the more subtle, non-military activities that authoritarian regimes use to infiltrate democratic
societies. “Hybrid interference” is a concept coined to capture non-military practices aimed at
mostly covert manipulation of other states' strategic interests (Wigell, 2019). As such it is
similar to what was called “active measures” etc. during the Cold War, and recently in Russian
strategic discussions as “Gibridnaya voyna” (translated from Russian “hybrid warfare). The
idea behind the “Gibridnaya voyna” is to avoid the traditional battlefield in order to destroy the
political cohesion of the enemy from within, using a carefully crafted hybrid of non-military
means and techniques that intensify political, ideological, economic and other social
polarisation in western society, leading to its internal collapse (Fridman, 2018, p. 96). Keeping
diplomatic relations intact and thus not crossing any formal threshold of war, the aggressor
mobilises opposition and radicals in the target state through a variety of means, from
disinformation campaigns to the corruption of political figures and the financing of subversive
movements, carefully synchronised to intensify the conflict (Wigell, 2021).

Researchers Breitenbauch and Byrjalsen (2019) suggest that central feature to hybrid
interference is subversion. Subversion refers to an aggressor state’s purposeful attempt to
destabilize and undermine the authority of a target state by using local proxy actors. Mikael
Wigell (2021) thinks it specifically involves the use of disinformation and economic
inducements to recruit and assist these actors inside the target country, detach their loyalties

145



ISSN 2029-1701 Research Journal
~ ISSN 2335-2035 (Online) PUBLIC SECURITY AND PUBLIC ORDER

Mykolas Romeris
University 2023 (33)

from the target government, and use them as interlocutors to transform the established social
order and its structures of authority and norms. The aim is to weaken democratic governance
and norms as a means of enhancing their own authoritarian standing. Not only are weakened
democracies less able to directly confront these authoritarian aggressors, but they will also look
less appealing as models of success and partners for others. By portraying Western democracies
as corrupt and ungovernable, authoritarian regimes such as China, Iran, Russia, and Turkey are
less at risk of being overthrown by their own populations (Wigell, 2021).

Problems in the legal field regarding hybrid warfare - ius ad bellum

The hybrid actions are often conducted in the way that would allow the perpetrating state
to “fly below” the radar of the prohibitions established in the international law, especially the
prohibition of the use of force established in Article 1(4) of the UN Charter. “In practice, hybrid
measures are designed to avoid being identified as clear violations of the Charter even when
they do constitute an unlawful use of force. One way this is achieved is through an emphasis
on covert action” (Cantwell, 2017). One of the aims of using covert action is to avoid being
implicated in clear breaches of international law. Covert means means are important for the
perpetrator of hybrid warfare because such action exploits the weakness of an international
enforcement regime and encourages inaction, especially where aggressor states have sown
doubt as to attribution or the the legality of their behaviour. (Cantwell, 2017).

Hybrid measures falling short of the use of force and measures in other fields usually do
not violate Article 2(4). Disinformation, criminal activity, economic measures - all these fall
below the threshold of the use of force. However, such actions may be considered a form of
interference, a prohibition implicit in Article 2(1) of the Charter. (Cantwell, 2017). The General
Assembly has stated in 1965 that interference is the “subordination of the exercise of [a state’s]
sovereign rights. In 1970 the General Assembly has stressed that there is a ban on intervention
in the internal or external affairs of any other state along with “all other forms of interference
or attempted threats against the personality of the State or against its political, economic and
cultural elements.” (Cantwell, 2017, UN General Assembly, 1970).

The prohibition of the use of force is a cornerstone provision, ius cogens of international
law. The inherent right to self defence from an armed attack is established in Article 51 in UN
Charter (1945). It states that every state has the right to defend itself in case if an armed attack
occurs. However, the exact extent of the actions constituting armed attack is not as clear-cut.
Armed actions of state’s armed forces will surely constitute armed attack in the sense of Article
51 and customary international law, but a question arises when the actions in question are low-
intensity or are perpetrated by irregular armed bands. The International Court of Justice
(hereinafter - ICJ) has stated that “[t]he Court sees no reason to deny that, in customary law,
the prohibition of armed attacks may apply to the sending by a State of armed bands to the
territory of another State, if such an operation, because of its scale and effects, would have been
classified as an armed attack rather than as a mere frontier incident had it been carried out by
regular armed forces.” (ICJ, 1986). In the Nicaragua case, the ICJ held the view that “a mere
frontier incident” — however, this should be defined — does not qualify as an “armed attack.”
(Fogt, 2021, p. 63), thus requiring the gravity of the offensive in order to invoke self defence
of the state. However, Fogt (2021) argues that this restrictive and cautious interpretation has
been rejected by some states and various scholars. “It seems, indeed, most convincing to depart
from the view of a gravity requirement expressed by the ICJ in the Nicaragua case and regard
any attack which results in or is likely to cause destruction of property and injury or loss of life
as an “armed attack,” which justifies state self-defence subject to the jus ad bellum principles
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of necessity and proportionality. A proportionate response to a small-scale attack, which could
be conducted as part of a hybrid warfare, would in itself be limited in scale and effect in order
to be lawful.” (Fogt, 2021, p. 63).

The question whether one may take into account several incidents which in accumulation
then would together constitute an armed attack is raised by the accumulation of events theory.
Fard, et. al. (2023) state that the ICJ has confirmed the existence of a severity threshold to
distinguish between “the most severe forms” and “less severe forms” of the use of force. The
doctrine of accumulation events refers to a series of minor incidents that have accumulated until
they reach the threshold of an armed attack, and is also known as the “spiking” theory, which
some governments use to justify their right to self-defence. have resorted to this theory, there
are indications that transnational terrorist attacks have presented serious problems to
governments, making them willing to accept this theory, which previously had little support, to
some extent. (Fard, Hatami, Azadbakht, 2023)

“When applied to malicious cyber activities in the context of international law, normative
aggregation may be appropriate where a series of acts can be attributed to a single State. As
with normative aggregation in domestic criminal law, individual malicious cyber activities do
not have to constitute a standalone wrongful act if, in the aggregate, the consequences of state
action constitute a breach of an international obligation. Under international law, this theory of
aggregation is called the Accumulation of Events Theory, or Nadelstichtaktik” (McLaughlin,
2023) In other sources theory is called needle prick or pin-prick or spiking.

McLaughlin (2023) states that the foundational test for when a cyber or other hybrid
activities constitutes an armed attack triggering a right to self-defence is whether the
consequences are comparable with those resulting from a kinetic weapon. To aggregate the
cumulative effects of malicious activities that do not individually reach this threshold, the
consequences and actions must be causally and temporally related and attributed to a single
source. The accumulation of events begins with the first identifiable wrongful act in the series
and continues until the activity ceases. Any action taken in self-defence must be both
proportionate and necessary to the effective exercise of self-defence. In responding to hybrid
activities, proportionality and necessity are predicated on that which is required to affect either
the ability or the will of the nation in violation to continue its wrongful actions.

We can assume that the theory of accumulation is suitable for the legal definition of
hybrid threats. It helps to properly assess that a legal threshold has been crossed, from which
retaliatory action can be taken. Regulating the use of force is a primary function of international
law because if states could freely resort to force the ideal of the rule of law in international
society would be impossible. In this situation, accumulation theory comes to help. Fogt (2021)
states that “The accumulation of events theory is of particular importance when discussing
hybrid threats and warfare designed to stay under the triggering threshold. The asymmetric
hybrid character of the low-level use of force, the flexibility regarding intensity and rapid
adaptability coupled with disinformation and fake news targeted at the entire society as such
may collectively constitute an “armed attack” and, thus, justify a necessary and proportionate
act in self-defense.”

The question of attribution remains: one still has to establish whether this string of actions
may be attributed to one or more specific states or a non-state group. “Both the standard
evidence of attribution to such hybrid attacks to a specific state or non-state actor group, and
the determination of the necessary scale and frequency of small attacks required remains
unclear. On the one hand, this makes the accumulation of theory a most difficult jus ad bellum
justification to apply for the state claiming self-defence or collective self-defence, but it does
open the legal door of self-defence of the victim state by a series of hybrid acts.” (Fogt, 2021).
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Many other jus ad bellum issues of state self-defence also have the character of complex
legal grey zones covered by uncertainties such as: the quality and quantity of the target of an
armed attack (a person, unit, military facilities, infrastructure or territory), the standard of
burden of proof, the need of a possible intention (mens rea element), a duration or gravity
requirement, or whether accumulation of “small” events suffices (Fogt, 2021). These additional
legal grey zones add to the possibility for states to conduct a legally reasonable justified hybrid
warfare campaign under the commonly accepted or at least plausible defendable threshold for
state or alliance self-defence.

Hybrid warfare and ius in bello

When analysing hybrid warfare, there are questions and issues surrounding the ius in bello
of international law, or international humanitarian law (hereinafter - IHL). The measures of
hybrid warfare, as mentioned, often are so executed as to fly “below the radar” of international
law. This applies also to the international humanitarian law, which is the set of rules activated
when the activities of the parties reach the threshold of armed conflict. “The beginning of an
armed conflict is the moment from which the application of the full regime of one or another
international humanitarian law begins. Therefore, it can be said that the classification of the
situation as an armed conflict is a legal fact of extraordinary importance” (Zilinskas, 2008, p.
92).

The precise determination of the existence of an armed conflict has significant and far-
reaching implications in international law. During an armed conflict, contractual obligations
may change, refugee rights are assessed differently, arms control standards are applied during
it, and the law of neutrality is also changed (Use of Force Committee, 2010, p. 33). The most
important implication would be that only during an armed conflict can parties exercise the rights
of belligerents. Exercising these rights outside of armed conflict risks violating fundamental
human rights that apply in peacetime (Vasiliauskieng¢, 2012, p. 182).

During an armed conflict, for example, the protection of the right to life changes. In
peacetime, the state may use force to maintain order, including the taking of life, but according
to human rights norms this must be absolutely unavoidable and strictly proportionate to the
objectives pursued. The taking of life during an armed conflict is analysed according to IHL
norms, which set completely different standards and proportionality requirements
(Vasiliauskiene, 2012, p. 182). Furthermore, a state responding in a proportionate and necessary
manner in self-defence can only use force against persons and objects if it fulfills the
requirements of the IHL (Fogt, 2021, p. 73). An object is a legitimate target if it constitutes a
military objective and if the use of force against this target is proportionate and conducted with
lawful methods, means and all feasible precautions have been taken. (Fogt, 2021, p. 73).

The International Criminal Tribunal for the former Yugoslavia (hereinafter - ICTY) in
Tadic case has elaborated the definition of an armed conflict which since has been cited in
numerous occasions and became accepted as textbook definition of armed conflict, not provided
for in the Geneva Conventions on the laws of war, Common article 2. ICTY states that “an
armed conflict exists whenever there is a resort to armed force between States or protracted
armed violence between governmental authorities and organised armed groups or between such
groups within a State” (ICTY, 1995, para. 70).

The UN High Commissioner for Human Rights’ Special Rapporteur on Human Rights
and Terrorism has defined an armed conflict as a situation where two or more parties to the
conflict, armed with military weapons, engage in military operations (hostilities) sufficient to
meet the customary definitions of armed conflict. What constitutes sufficient military action
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depends on whether the conflict is international or not. When analysing whether there is an
armed conflict, it is taken into account that the armed forces (rather than the police), military
weapons (rather than the police) and military (rather than law enforcement) operations are being
used (UN Special Rapporteur, Kalliopi K. Koufa, 2004, p. 9).

The Committee on the Use of Force of the International Law Association analysed the
concept of armed conflict in international law. Based on its analysis in 2010, the Committee
found that the definition of armed conflict presented in the Tadi¢ case is supported by the
analysis of other sources. The committee distinguished two essential features of every armed
conflict: the existence of organised armed groups and involvement in combat actions of a
certain intensity (Use of Force Committee, 2010, p. 2).

The problems arise with both aspects of the definition of the armed conflict.

Speaking about the organisational aspect, in case of the activity of states, the
organisational criterion does not raise questions, as state is ipso facto considered an organised
entity fully capable to participate in an armed conflict. But a different question arises, of
attribution of particular hybrid action to the state. In case of hybrid actions, the states aim to
“hide” behind proxies, armed groups, green men etc., therefore it is difficult to ascertain the
organisator of hybrid actions and thus the existence of armed conflict.

Furthermore, the intensity criterion is even more problematic. Manifestations of hybrid
warfare in many cases do not amount to armed actions, but in totality may incur consequences
similar to armed actions. Therefore a question arises whether the accumulation of actions could
be considered together in order to determine whether the threshold for armed conflict has been
crossed.

As mentioned, the implications of this determination are that “a crisis situation just below
the uncertain threshold for a [non-international armed conflict] will be dealt with by the national
crisis and emergency (martial) law and law enforcement [rules of engagement] under a human
rights law paradigm, which may be done with or without military support from the state itself
or its alliance partners.” (Fogt, 2021, p. 74). A conflict situation matching the requirements
above would trigger armed response according to the rules of IHL. Fogt (2021, p. 74) continues
stating that “in case the hybrid campaign and the non-state armed resistance group(s) are down-
scaled and hostilities decrease, the threshold for a NIAC may no longer be met with the result
that the peacetime jus ante bellum re-applies.” Thus many questions yet remain unanswered

Conclusions

The use of the term “hybrid warfare” dates to the 1990s, it appears for the first time in
Thomas Mockaitis’ book entitled British Counterinsurgency in the Post-imperial Era in 1995.
Further mentions of the phenomenon include Hezbollah strategies in 2006 Lebanon War and
2014 Russian strategy in Ukraine. Hybrid threats are defined as fused mix of conventional
weapons, irregular tactics, terrorism and criminal behaviour in the battle space to obtain their
political objectives. NATO defines hybrid warfare as a mixture of military means and non-
military means. Hybrid CoE defines hybrid threats as actions carried out by state or non-state
actors whose purpose is to harm or weaken the target by influencing its decision-making at the
local, regional, state or at the institutional level. Thus all the definitions stress the use of various
methods in pursuit of specific political and military objectives.

The first area where the questions about hybrid threats arise is the ius ad bellum, or the
prohibition of the use of force. Self-defence by armed force is permitted only in case of an
armed attack, and many actions of the spectrum of hybrid threats or hybrid warfare fall below
this threshold. Disinformation, criminal activity, economic measures — such actions are clearly
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below the threshold of self-defence. However, some actions of this spectrum may be more like
armed actions according to their consequences. Therefore there is the question whether the
accumulation of such events may lead one to conclude that an armed attack has occurred.

The ius in bello application is triggered by an armed conflict and causes numerous
changes in the rights of the belligerent parties, regime of possible actions in armed actions, and
implications on the protection of human rights. According to the famous ICTY definition in
Tadic case, “an armed conflict exists when there is a resort to armed force between States or
protracted armed violence between governmental authorities and organised armed groups or
between such groups within a State. Speaking about the first element — organisation of the
parties of the conflict, it is more a question of attribution of the conduct to the state or to a
particular group that is problematic in case of hybrid threats. Furthermore, the question of
intensity is in a way similar as in case of armed attack — the question is whether a number of
relatively low-intensity actions may be considered together as amounting to armed conflict.
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Abstract. Depending on the nature of the violation, infringements of a person's right to privacy can lead to both
ethical and legal liability. In terms of legal liability, they can be analysed in the context of civil, criminal and
administrative law. Liability for the unlawful collection of information about a person's private life is briefly
provided for in Article 167 of the Criminal Code of the Republic of Lithuania (hereinafter referred to as the
"CCL"), but the legislator does not clarify the criteria on the basis of which the collection of information about a
person's private life is unlawful, thus leaving it open to interpretation by the courts. In practice, parallel to civil
divorce proceedings, criminal proceedings are initiated, where the collection of information by the spouses as
participants in the proceedings is assessed. There is a need to assess the constitutional principle of the inviolability
of a spouse’s private life in the context of the collection of information (about each other) and to declare this
process lawful or not. The focus is on the purposes of the data collection. When assessing the case law and linking
the collection of information about a person's private life to the purpose of data collection for the purpose of
exercising the right of private persons to provide evidence in proceedings for legitimate purposes within the
meaning of Article 167 of the CCL, the acts do not always constitute a crime. This situation focuses the need for a
deeper analysis of the liability for the unlawful collection of information, with an emphasis on the regulation of
the private life of the spouse and its application.

Keywords: private life, protection of private life, unlawful collection of information about a spouse's private life.
Introduction

Depending on the nature of the violation, infringements of a person's right to privacy can
lead to both ethical and legal liability. In terms of legal liability, they can be analysed in terms
of civil, criminal and administrative law. In the present case, only one aspect of the inviolability
of private life will be focused on in the context of criminal liability, namely the unlawful
collection of information about a person's private life.

First of all, we would like to mention international legislation: the European Convention
for the Protection of Human Rights and Fundamental Freedoms ("the Convention"), which is
the basic instrument for the development of the legal regulation of privacy in national law.
Article 8 of the Convention states that “Everyone has the right to respect for his private and
family life, the inviolability of the home and the secrecy of correspondence”(European
Convention for the Protection of Human Rights[...], 2011); Article 12 of the Universal
Declaration of Human Rights states that "No one shall be subjected to arbitrary interference
with his private and family life, the inviolability of his home, the secrecy of his correspondence,
or attacks upon his honour and dignity. Everyone has the right to the protection of the law
against such interference or attempted interference” (Universal Declaration [...], 2006) and
Article 17 of the International Covenant on Civil and Political Rights, which provides for
prohibitions of interference with private life and for the right to defend oneself against such
interference (International Covenant [...], 2002).
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The principle provisions in national law on the inviolability of private life are enshrined
in Article 22 of the Constitution of the Republic of Lithuania (Constitution[...],1992).
According to the official constitutional doctrine, the norms enshrined in this article of the
Constitution protect the individual's right to privacy. This right includes private, family and
home life, physical and mental integrity, honour and reputation, confidentiality of personal
facts, the prohibition to publish confidential information received or collected, etc. Arbitrary
and unlawful interference in a person's private life is also an attack on his or her honour and
dignity (Resolution of the Constitutional Court, 8 May 2000). A person’s private life is his or
her personal life: lifestyle, marital status, living environment, relations with other persons,
views, beliefs, habits, physical and mental condition, health, honour, dignity, etc. The
Constitution enshrines the inviolability of a person's private life, from which the individual's
right to privacy derives. Article 22(3) of the Constitution, “information about a person's private
life may be collected only by reasoned court decision and only in accordance with the law”,
and Article 22(4) of the Constitution, “the law and the courts shall ensure that no one is
subjected to any arbitrary or unlawful interference with his or her private and family life, or to
any attack on his or her honour and dignity” are some of the key guarantees of a person's
privacy. They protect a person's private life against unlawful interference by the State, other
institutions, their officials and other persons (Resolution of the Constitutional Court, 19
September 2002).

Restrictions on constitutional human rights and freedoms may be made if the following
conditions are met: they are made in accordance with the law; they are necessary in a democratic
society in order to protect the rights and freedoms of others and the values enshrined in the
Constitution, as well as constitutionally important objectives; they do not undermine the nature
of the rights and freedoms and their essence; and they comply with the constitutional principle
of proportionality.

The legal liability for violation of the provisions enshrined in the Constitution and
international legal acts is provided for in Chapter XXVI of the Special Part of the Criminal
Code of the Republic of Lithuania. Despite the fact that the legislator has provided the highest
hierarchical protection for unlawful interference in private life, there are problematic situations.
The qualification of the unlawful collection of information on a person's private life provided
for in Article 167 of the CC of the Republic of Lithuania is of particular importance(Criminal
Code[...], 2000).The concept of private life is quite broad, Article 167 of the CC of the Republic
of Lithuania does not specify it, therefore, the court decides on what is part of the private life
of a particular person, what information falls within the sphere of the private life of a particular
person by assessing the totality of the facts and circumstances established in the case. The
concept of collection of information includes all possible means of unlawful conduct intended
for that purpose, such as surveillance of a person, monitoring of the person himself or his home,
eavesdropping on conversations, taking photographs and so on. Unlawful collection of
information about a person's private life means that the information is collected without the
consent of the person concerned or in the absence of a reasoned judicial decision or outside the
law. Thus, the legislator, when drafting the disposition of this norm, has made it concise,
concentrating the thought on a clear description that does not require additional guidance. This
conciseness, however, allows legal practitioners to interpret the elements of the offence in an
ambiguous manner, in other words, the interpretation of the law is left exclusively to the legal
practitioner. Therefore, in practice, and in particular in the context of divorce proceedings, the
courts are often confronted with situations in which they have to deal with criminal proceedings
for unlawful collection of information in parallel to divorce proceedings, where the parties to
the proceedings are family members - spouses. In the present case, a number of questions arise
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as to the circle of relatives who may be held liable under Article 167 CC? Are the spouses
private persons? If so, can the gathering of private information about the other spouse give rise
to criminal liability under Article 167 of the CC? According to Article 2.230f the Civil Code of
the Republic of Lithuania, the inviolability of private life means that information about a
person's private life may only be published with his consent. Article 2.23 of the Civil Code of
the Republic of Lithuania, which regulates the right to private life and its secrecy, does not
stipulate the form in which a person's consent must be expressed (Civil Code[...], 2000). The
courts, interpreting the provisions of Article 2.23(1) of the Civil Code of the Republic of
Lithuania, have held that a person's consent to the publication of private information may be
given orally, in writing, and may also be inferred from his or her conclusory acts (e.g., a person
publicly discloses details of his or her private life to other persons, gives an interview to a
journalist, etc.). The content of these norms raises a number of problematic aspects which have
been little addressed in the scholarly literature.

The object of the study is the problem of interpretation of the objective elements of the
criminal offence of unlawful collection of information about the private life of a spouse.

The aim of the study is to analyse whether spouses living in marriage have a protected
private life in the context of Article 167 of the CC of the Republic of Lithuania.

Study objectives:

1. To provide an overview of the concept of private spousal life.

2. To investigate whether the spouses' private life is protected by law.

3. Identify the essential elements that would make the collection of information on

the private life of his or her spouse a criminal offence.
Methods: qualitative analysis and document analysis methods, as well as synthesis and
deduction and generalisation methods were used.

Concept of private spousal life

To start with the analysis of the concept of private life, it is necessary to underline that
the content of private life can be analysed from several angles, i.e. doctrinal/theoretical
interpretation, statutory law and case law. If we analyse the academic literature, we will not
find a precise definition of the right to privacy or the content of private life. However, a number
of authors have analysed the right to privacy and its content, such as Lankauskas, M.,
Mulevicius, M., Zaksaité, S 2013 (Lankauskas, 2013) , Petraityté, 1. 2011 (Petraityte, 2011) and
others. It should be emphasised that the jurisprudence of the Constitutional Court of the
Republic of Lithuania has also paid attention to this issue.

1. The right to respect for private life is guaranteed by Article 8(1) of the
Convention, which provides that everyone has the right to respect for his private and family
life, to respect for the integrity of his home and the confidentiality of his correspondence. As
pointed out by Ehlers D., Becker U., the right to respect for private life is the most extensive of
the four rights mentioned above, while the other three are considered to be specific areas of
private life. The right to respect for private life is most often invoked in cases where the more
specific rights already mentioned above cannot be applied (Edlers , 2007).

Article 8(2) of the European Convention for the Protection of Human Rights and
Fundamental Freedoms sets out the cases in which interference with private life is permissible,
i.e. when such interference with a person's privacy is provided for by law and is necessary in a
democratic society in the interests of national security, public protection or the economic well-
being of the country, for the purpose of preventing breaches of public order or crime, or for the
protection of health or morals, or for the protection of the rights and freedoms of other persons.
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It should be noted that the list of grounds for restriction is exhaustive - the right to privacy
cannot be restricted on any other grounds. Meanwhile, the European Court of Human Rights
applies a kind of "three-step test" when dealing with a violation of Article 8 of the Convention,
i.e. it examines whether the violation of privacy can be justified on the basis of both formal (i.e.
strict compliance with the requirements laid down in national law and Article 8(2) of the
Convention) and evaluative (whether the violation is necessary in a democratic society and
justified by a legitimate aim) criteria. Moreover, even if these criteria are met, the restriction of
privacy must be proportionate, i.e. the means used must be adequate to the legitimate aim
pursued (Meskauskaite, 2016).

2. Meanwhile, the principle provisions in national law on the inviolability of private life
are enshrined in Article 22 of the Constitution of the Republic of Lithuania. According to the
official constitutional doctrine, the norms set out in this article of the Constitution protect the
right to privacy, but the content of private life is not disclosed. This right includes private,
family and home life, physical and mental integrity, honour and reputation, confidentiality of
personal facts, the prohibition to publish confidential information received or collected, etc.
Arbitrary and unlawful interference in a person's private life is also an attack on his or her
honour and dignity (Resolution of the Constitutional Court, 23 October 2002). To summarise,
the right to privacy covers a wide range of areas, including the informational privacy of a
person's data, the inviolability of his or her body, of the transmission of information, of his or
her possession of information, of his or her possession of communications, of his or her home
or his or her home or his or her home territory, as well as the right of personality, the right to
an image, the right to honour, the right to dignity, and the right to the protection of personal
data, among others.

Article 2.23(1) of the Civil Code of the Republic of Lithuania reflects the provision of
Article 22 of the Constitution, which states that a natural person has the right to the inviolability
of his or her private life, and, inter alia, that the law and the court shall protect against arbitrary
or unlawful interference with his or her private and family life, or attacks on his or her honour
and dignity. As already mentioned, the right to respect for private life is protected by the
Convention for the Protection of Human Rights and Fundamental Freedoms, as enshrined in
Article 8 thereof. The protection of this right and the means of its defence are laid down in
Article 2.23 of the Civil Code. According to Article 2.23(1) of the Civil Code of the Republic
of Lithuania, the inviolability of private life means that information about a person's private life
may be published only with his/her consent. Article 2.23 of the Civil Code of the Republic of
Lithuania, which regulates the right to privacy and confidentiality of private life, does not
stipulate the form in which a person's consent must be expressed. The courts, interpreting the
provisions of Article 2.23(1) of the Civil Code, have held that a person's consent to the
publication of private information may be given orally, in writing, and may also be inferred
from his or her conclusory acts (e.g., a person publicly discloses details of his or her private life
to other persons, gives an interview to a journalist, etc.).

Married life between two people also falls within the sphere of privacy. All of the
elements listed in the content of a person's private life are not analysed in this article, but the
focus is on clarifying the term "private", raising the question of whether spouses can have a
private life, independent of the other spouse, which would be protected by the criminal law.
This question arises from the divorce process and the parallel case law in criminal matters,
where the courts have to decide where a spouse’s private life begins and where it ends.

It should be emphasised that Article 3.27 of the Civil Code of the Republic of Lithuania
lays down the obligation of spouses to be loyal to each other and to respect each other, to
provide moral support, to the extent of the capabilities of each of them, to contribute to the
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satisfaction of the common needs of the family or of the other spouse, and that the legal
regulation of family relations is therefore based on the principles of equality of the spouses and
the voluntary nature of marriage. "In exercising family rights and performing family duties,
persons shall observe the law, respect the rules of common life, observe the principles of good
morals and act in good faith. It shall be prohibited to abuse family rights, i.e. it shall be
prohibited to exercise them in such a manner and by such means as to infringe or restrict the
rights or legally protected interests of other persons or to cause damage to other persons”(Civil
Codel...], 2000).

The Constitutional Court has also noted that the legal concept of privacy also relates to a
person's state of expectation of privacy and his or her legitimate expectation of privacy. The
Constitutional Court of the Republic of Lithuania, using the concepts of both the right to privacy
and the right to private life as equivalent, has stated that the right to privacy includes the
individual's private, family and home life, the individual's physical and mental integrity, honour
and reputation, the confidentiality of personal facts, the prohibition of publication of
confidential information received or collected, and the following(Resolution of the
Constitutional Court, 8 May 2000).

3. At the same time, however, it must be stressed that if a person violates the interests
protected by the law, whether by criminal acts or otherwise, the limits of a person’s private life
end. "Interpreting these provisions in conjunction with the above constitutional principle of the
inviolability of private life, it follows that the celebration of marriage and the status of
individuals as spouses do not negate their privacy in relation to each other, and that they are
therefore obliged to respect it and not to violate it, and that, in the event of a breach of this
principle, it is incumbent upon the State to protect the right violated. On the other hand, in
determining whether a spouse’s right to respect for his or her private life has been infringed and
violated by the conduct of the other spouse, it is necessary to take into account the particularities
of the privacy between the spouses. In family proceedings in which the fault of the spouses in
the dissolution of the marriage is at issue, the subject-matter of the evidence relates to the facts
and evidence concerning the parties' family life, their conduct within the family (marriage) and
the breach of their spousal obligations, and includes the human right to privacy. In such cases,
in order to protect the right to privacy, the law even establishes an exception to the principle of
publicity of court hearings (Article 9(1) of the Civil Procedure Code of the Republic of
Lithuania and Article 379 of the Code of Civil Procedure of the Republic of Lithuania), thus
declaring,” in essence, that the right to privacy is not absolute, and that in such cases, the
participants in the proceedings, when arguing their claims and defenses, may refer to the
relevant data on the private life of the person concerned“(Criminal case 1A-145-256-2014).1t
follows from the case-law that the spouses’ status as spouses does not negate their privacy vis-
a-vis each other, and that they have a duty to respect it and not to violate it, and that, in the
event of a violation, the State is obliged to uphold the right violated. ,,Article 22 of the
Constitution of the Republic of Lithuania. The provision that no one shall be subjected to
unlawful and arbitrary interference with a person's private life should not be interpreted as an
absolute prohibition to restrict the inviolability of a person's private life in certain cases;
whether the inviolability of private life will be restricted in a particular case is determined by
the nature of this personal non-pecuniary value and its compatibility with the rights and
legitimate interests of other persons; a person's expectation to be 'left alone' in this case depends
on his or her own desire to prevent access to his or her personal data by other persons in the
course of his or her contacts with others"(Civil case 2A-129-883/2016).Thus, to summarise
what has been stated in the cases, it should be noted that the State protects and defends a person's
inviolable private life and privacy.
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Criminalisation of the collection of information on the private life of a spouse: key aspects.

In order to highlight the essential aspects of the criminal liability for collecting
information on the private life of a spouse, it is necessary to emphasise which types of collection
of information could be distinguished. It should be noted that the law does not specify the means
of collecting information, but case law does. As an example, we can single out the
administrative case 11-279-1049/2019 of the Kaunas District Court, where the court lists "[...]
all possible ways of unlawful action, such as surveillance of a person, surveillance of his/her
person or his/her home, wiretapping, photography, etc. "Unlawful collection of information
about a person's private life means that the information is collected without the consent of the
person to whom the information relates, or in the absence of a reasoned judicial decision or
outside the law. [...] In judicial practice and legal theory, it is considered that this includes all
possible methods of action: surveillance of a person, surveillance of the person himself or
herself or of his or her home and private property, eavesdropping on conversations, copying of
correspondence, other private documents, collecting, studying, systematising, studying and
systematising the sources of information about the person, interviewing the person's
acquaintances, his or her co-workers, and recording of the information
obtained“(Administrative case 11-279-1049/2019).

It must be stressed that private individuals are not generally entitled to collect
information, and furthermore, the collection of evidence by individuals cannot in fact be
considered as operational (criminal intelligence) activity, the means of which can only be used
by persons authorised by the State. Officials authorised to do so must duly authorise such
activities and must not exceed their powers. In summary, it can be said that criminal liability
arises only from the unlawful collection of information.

In case law, the frequent and potentially unlawful collection of information on a person's
private life is often linked to parallel civil proceedings for divorce or to the relationship of
persons who have been living together as partners for a long time. A review of the case law on
whether a spouse's right to respect for private life has been restricted and infringed reveals the
following key points.

In divorce proceedings, if private information about a spouse is gathered for a short period
of time, with the aim of gathering evidence of disloyal behaviour or infidelity, and the evidence
is intended to be presented in a civil proceeding, this is not considered criminal conduct. | would
single out a criminal case (Criminal case 1A-145-256/2014) in which the Vilnius City District
Court acquitted V.K. by a verdict of 21 November 2013 under Article 167(1) and 168(1) of the
CC of the Republic of Lithuania, without having committed an act having the elements of a
criminal offence. V.K. was accused of illegally collecting information about a person's life: in
September 2009, at an unspecified time, in an apartment at S. Néries g. 99-96, Vilnius, he
illegally read and photographed text messages contained in the SIM card of L. K.'s mobile
phone, subscriber number ( - );Continuing his criminal act, on 16 September 2009, he illegally
obtained from UAB Tele 2 the telephone number of L. K. ( - ) detailed call and text message
records; In continuation of the criminal offence, in autumn 2009, at an unspecified time, in the
city of Vilnius, illegally followed L. K. by car at least several times; in continuation of the
criminal offence, in 2009, in the city of Vilnius, in the city of Vilnius, illegally followed L. In
autumn 2009, at an unspecified time, unlawfully secretly recorded L. K.'s private conversations;
In continuation of the offence, in January 2011, at an unspecified time, unlawfully took
photographs of L. K. in the vicinity of the building at 86 E Ateities St., Vilnius, unlawfully.
V.K. was also accused of unlawfully using information about the private life of a person, i.e.
on 23-12-2009, at Laisvés pr. 79a, Vilnius, he submitted to the 1st District Court of Vilnius
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City, in the civil case No. ( - ) on the divorce of marriage, without the consent of L. K., and
thereby unlawfully used information collected during the commission of the offence provided
for in Article 167(1) of the Criminal Code of the Republic of Lithuania, about the private life
of L. K.

On appeal, the Prosecutor's Office requested to annul the verdict, to sentence V.K. under
Article 167(1) of the Criminal Code of the Republic of Lithuania to a fine of 10 MGL (LTL
1300), under Article 168(1) of the Criminal Code of the Republic of Lithuania to a fine of 15
MGL (LTL 1950), to combine the sentences according to the procedure set out in Article 63 of
the Criminal Code of the Republic of Lithuania, and to impose the final fine of 20 MGL (LTL
2600). The applicant submits that the court did not properly assess the evidence, although it
found that V.K. recorded conversations and checked L.K.'s personal belongings at home,
retrieved a detailed list of the latter's telephone calls and messages, carried out these actions in
the context of suspicions of infidelity, in order to record his spouse's improper behaviour in the
family, and used the information gathered in order to prove his spouse's fault in the divorce
proceedings. There can be no abuse of procedural coercive measures or their use for purposes
other than those laid down in the CPC. In the present case, no coercive measures provided for
and possible under the laws of the Republic of Lithuania were applied to L. K., and V. K.
collected evidence in the civil case on his own initiative, unlawfully, i.e. in violation of the law.
He not only illegally read and photographed the text messages on the SIM card of L. K.'s mobile
phone, but also illegally obtained detailed call and text message records from UAB 'Tele 2" and
illegally recorded L. K.'s private conversations. V.K.'s testimony that he did not secretly record
personal conversations, but found the compact disc containing the recorded conversations in
the mailbox, should be regarded as a defence and an attempt to evade criminal liability.
Although the court stated that V.K.'s version of the discovery of the audio recordings in the
mailbox was not refuted, it did not discuss the unlawful use of this information, i.e. the
submission of the information to the court in the civil divorce proceedings. The examination of
the case shows that V.K. took photographs of L.K. not on Ateities Street but on Didlaukio
Street, in front of the building of the State Forensic Service. V. K. admitted the fact of taking
the photographs, and this circumstance should therefore be corrected rather than removed from
the indictment. This leads to the conclusion that the guilt of Mr V.K. is fully proven and that he
should be convicted. Taking into account the personality of Mr V. K., the degree and nature of
the seriousness of the offences, the form and nature of the guilt, the absence of aggravating and
mitigating circumstances, and the other circumstances provided for in Article 54 of the Criminal
Code of the Republic of Lithuania, he should be fined. The appeal was dismissed.

On appeal, the Vilnius Regional Court, after verifying the legality of the verdict, found
that when V.K. suspected that L.K. was being unfaithful to him, he checked her phone, found
a picture of her lover and love messages, and found a love note in her handbag. When L.K.
decided to divorce, he took the phone to a bailiff to record the fact of his wife's infidelity. For
the same purpose, he called UAB TELE 2 and asked them to send him detailed messages and
call records from his wife's phone. From the records obtained, he found that L. K. was in regular
contact with A. B.. L.K.'s conversations with her lover were recorded accidentally because she
threatened him and left the earpiece on at home for her own protection. He did not record any
of L.K.'s other conversations. On one occasion, he took a picture of L.K.'s car because he saw
that she was using a police car for her own purposes. During the divorce proceedings, he
submitted all the data he had gathered to the court in order to prove his spouse's infidelity. The
Court of Appeal did not consider such actions of V.K. to be criminal, concluding that V.K. was
acquitted lawfully and justifiably. The Court reasoned that in September 2009, V.K. and L.K.
were voluntarily living together in the same apartment, sharing a common household, and were
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equal spouses.It also noted that, according to the circumstances established, Mrs K. had not
expressed to her spouse her views on possible problems in her marital life, her desire to live
separately, etc., in order to establish the limits of her privacy and to declare her intention to be
'left alone’ within the meaning of the principle of privacy. On the contrary, in order to create
the illusion of a good relationship between the spouses, she concealed her intimate relationship
with A.B. The defendant only took action when he suspected his spouse’s infidelity. He did so
in a short period of time in order to record his spouse's inappropriate behaviour in the family
and used the information gathered to prove his spouse's guilt in the divorce proceedings. This
was done for a legitimate purpose which justifies the restriction of the individual's right to
respect for private life guaranteed by law. The information on Ms L.K. was not gathered in a
context of harassment, manipulation or any other unlawful context, but in accordance with a
legally and morally acceptable understanding of the rights and obligations of spouses. V.K.'s
actions were based solely on gathering evidence of his spouse's infidelity in the divorce
proceedings, thereby seeking to exercise his procedural rights in the divorce proceedings. In the
present situation, L.K. could not objectively have consented to the collection of such
information, and therefore the recording of conversations, the reading and photographing of
SMS messages, and the retrieval of the detailed records of telephone calls and messages are, in
the present case, legitimate collection of information about a person's private life and the use of
that information in civil proceedings for divorce.

Another case could be the example of the Court's conviction (Criminal case 2K-
198/2013). In this case, the collection of information about a spouse and his/her private life was
criminalised. In this case, the court convicted the defendant, declaring it a criminal offence to
collect information about a spouse's private life. The cassation appeal of K.C., the defence
counsel of the convicted N.Z., was rejected by the ruling of the Supreme Court of Lithuania on
23 April 2023. The essence of the case is that N.Z. was convicted under Article 167(1) of the
Criminal Code of the Republic of Lithuania for the fact that since the summer of 2010, in
Kaunas, at his home, at ( - ), at his work, at ( - ), and in other places of the city, N. N. Z..,
threatening to commit an act dangerous to life, health or property, and systematically
intimidating her by means of mental violence: suspecting her of infidelity, disseminating this
information to her friends and acquaintances, restricting her freedom of communication with
other persons, calling her obscene names in a clear display of his disapproval and disrespect
towards other persons, constantly following her where she was going in her car in order to
ensure her unconditional obedience, and causing her constant fear and tension; since 2010 On
20 September 2010, after A. N. Z. had notified her of her wish to divorce, he sought to restrain
her from doing so by making her aware that the divorce might not be good for her, at around
7.30 a.m., on 30 September 2010, at around 7.35 a.m., he called A. N. Z., who was at home,
and threatened her that in the event of a divorce he would deprive her of the opportunity to
work at the public enterprise ( - ), and said that 'if | bury, I'll bury everything, there won't be
any such name'; on the same day at around 7.35 a.m., he called her and told her to think about
the meaning of what he had just said, saying 'I'm going to turn 60, I'm not going to have anything
to lose, I'm out of date..."; on 2 November 2010 On November 2, 2010, at an unspecified time,
he called J. P. and threatened to destroy his wife and everything else; On November 2, 2010,
on an unspecified date, he met V. M. in Kaunas, near the house ( - ). M. M., on M. M.'s day of
arrival in M.V.'s home in M.V, said that he would like to find a person who could "break™ his
wife's alleged lover K.A. and "kill" his wife in order to give her a good party for beating up
K.A., and to pay LTL 10 000 to kill A. N.Z.; and also, between 1 September and 1 October
2010 In Kaunas, at an unspecified location, in the car of A. N. Z., a Renault Megane (registration
No. ( -), secretly installed a device to determine the location of the mobile object in real time
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and continuously tracked the route and location of A. N. Z.'s movements until 23 December
2010 at 8.45 a.m., when he dismantled the device himself during a spot-check at the house in
Kaunas, at the instruction of police officers; between 14 December 2010 at 7.47 p.m. and 22
December 2010 at 9.05 a.m. On 22 December 2010 and 22 December 2010, he secretly installed
a listening device in the common dressing room of the employees of ( - ) in Kaunas, ( - ), and
listened to the conversations of A. N. Z. and other persons.

In her cassation appeal, the defence counsel of the convicted person requested to set aside
the verdict of the Kaunas City District Court of 31 May 2012 and the ruling of the panel of
judges of the Criminal Division of the Kaunas Regional Court of 30 October 2012, and to
terminate the case.

The appellant argued that the courts had incorrectly assessed the evidence collected and
the circumstances established, and therefore misapplied the criminal law. The Court of First
Instance, while acknowledging that this case involves a sensitive situation, as the accused and
the victim are married, drew incorrect and unlawful conclusions that N.Z. had acted unlawfully
towards his spouse. This conclusion of the court contradicts not only the principles of logic and
reasonableness, but also the provisions of the Civil Code of the Republic of Lithuania, the Code
of Civil Procedure of the Republic of Lithuania, and Article 8 of the Convention for the
Protection of Human Rights and Fundamental Freedoms. The court's verdict does not comply
with the requirements of Article 305 of the CPC, as the court's conclusions are not based on a
legal assessment of the specific circumstances, nor does it set out the legal arguments
confirming the constituent elements of the offences charged in the actions of N. Z.

According to the defence counsel, the verdict is unfounded and unlawful. The
circumstances established in the case, that a microphone was installed in the sinking room at (
- ) and GPS equipment was installed in the car, do not prove that any criminal acts were
committed (terrorising and collecting data on a person's private life), and it has not been
established which data on the victim's private life were collected. The make-up room ( - ) was
used by all employees. The car is community property until the divorce is finalised and the
property is divided (Article 3.117 of the Civil Code). The fact that Ms Z's whereabouts at the
quarry with Mr K. were established confirms Ms Z's unauthorised and unlawful conduct as a
spouse within the meaning of the provisions of the Civil Code of the Republic of Lithuania on
marriage and family. According to the appellant, the courts, in qualifying the former
disagreements between the spouses, confused the law governing marriage and family relations
(Article 3.60 of the Civil Code of the Republic of Lithuania, which provides that the other
spouse is guilty of dissolution of the marriage if he or she has been unfaithful or has breached
his or her duties as a spouse; Articles 177 and 178 of the Civil Procedure Code of the Republic
of Lithuania, which require the parties in a civil case to provide written evidence, photographs,
and so on) with the criminal law rules. In the appellant's view, in this case, the public authorities
have infringed the right to respect for family life, and the reasons for the breakdown of the
family are to be determined by the law in divorce proceedings. The Zs are now reconciled, have
been living together since the last hearing at first instance, and are raising and educating their
two minor children, and the conviction is not in the best interests of the children.

The panel of judges of the Supreme Court of Lithuania dismissed the cassation appeal,
noting that the allegations referred to in the cassation appeal by the convicted person's defence
counsel that the courts did not properly investigate the evidence contained in the case, because
they ignored some of it, and that the court's conclusions were not based on the legal assessment
of specific circumstances, must be rejected.

The Chamber of Judges pointed out that the scope of protection of a person's private life
against interference by another private person depends, inter alia, on the nature of the
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relationship between those persons, which determines the limits of privacy in relation to each
other. The legal regulation of family relations in the Republic of Lithuania is based, inter alia,
on the principles of the voluntary nature of marriage and the equality of spouses (Article 3.3(1)
of the Civil Code of the Republic of Lithuania). In exercising family rights and performing
family duties, persons are obliged to observe the law, respect the rules of common life, the
principles of good morals and act in good faith (Article 3.5(2) of the Civil Code). It is prohibited
to abuse family rights, i.e. to exercise them in such a way and by such means as to violate or
impair the rights or legally protected interests of other persons or cause damage to other persons
(Article 3.5(3) of the Civil Code). The spouses must be loyal to each other and respect each
other, as well as support each other morally and materially (Article 3.27(1) of the Civil Code).

On the other hand, in this context, it is necessary to take into account the particularities
of the privacy between the spouses when determining whether their right to respect for private
life has been infringed and violated as a result of the other spouse's conduct. In the present case,
it is relevant in this respect that, according to the facts established by the courts, the victim
expressed to her spouse as early as the summer of 2010 her views on the problems she was
experiencing in her family life, her desire to live separately, her disagreement with his constant
control, etc., in order to define the limits of her privacy and to declare her desire to be relatively
'left alone' in the sense of the principle of the inviolability of private life. The cassation appeal
submits that the installation of the GPS equipment in the Renault Megane is lawful, since the
car is owned jointly by the perpetrator and the victim. However, the Chamber of Judges points
out that in this case, the decisive factor for the classification of the act under Article 167 of the
CCL is not the ownership of the car, but the fact that the equipment installed in the car was used
to collect information about the victim, who used it. It was N.Z. who followed the route of
A.N.Z., who was unaware of the equipment, in the car for a considerable period of time (at least
about three months). GPS tracking is different in nature from other means of video and audio
surveillance, which reveal more information about a person's behaviour, thoughts or feelings
and may therefore be more restrictive of a person's right to respect for private life. However,
the systematic collection of information about a person by means of GPS equipment may
restrict a person's right to privacy, especially when such information is used to exert a certain
influence on the person, in the present case by terrorising him (mutatis mutandis Uzun v.
Germany, no. 35623/05, judgment of 2 September 2010).

Although the complaint alleges that the installation of a listening device in the dressing
room of the employees does not confirm the collection of information on the private life of a
person, since that room was used by everyone, the Chamber of Judges noted that private life
may include professional activities and relations with other persons outside the person's home
or private quarters. Certain expectations of privacy also exist in the workplace and when several
people are in contact. For more than a week, Mr Z kept a listening device in his dressing room
and eavesdropped on the conversations of his wife and others. The latter could not have foreseen
that their conversations were being listened to by a person who was not present at the time, as
they were not informed of this in any way. The Chamber of Judges found that the actions of the
convicted person went beyond the limits of normal acceptable communication and care between
spouses. The celebration of a marriage does not in itself imply the unconditional abolition of
privacy between the spouses and, consequently, of the right of one spouse to control the other's
relations with the outside world. Mr Z. collected information about his spouse of a kind which
is generally considered to be part of a person's privacy, although not intimate in itself.
According to the circumstances established by the Courts, this was done without any legitimate
aim which could justify a restriction of the right to respect for private life guaranteed by the
Constitution and the Convention.
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The Chamber of Judges drew attention to the argument of the cassation appeal concerning
the proof of the infidelity of the spouse in the civil procedure and stressed that according to the
circumstances established by the courts, N. Z. did not essentially relate her actions, qualified
under Article 167 of the CC of the Republic of Lithuania, to the gathering of evidence for the
divorce proceedings. On the contrary, throughout the criminal proceedings, the convicted
person, in his testimony, justified his actions on the grounds of taking care of his wife, his desire
to preserve the family independently of his spouse's wishes, and similar motives.

To summarise the situation, it should be stressed that in this case, the collection of
information on the spouse did not involve the exercise of procedural rights, but rather was
detrimental to the spouse. Taking into account the clearly expressed expectations of A.N.Z. of
greater privacy in her relationship with her spouse, the use of technical means adapted to the
collection of secret information, the relatively long duration and systematic nature of the
collection of secret information, the fact that the information was collected without any
justifiable purpose and was used for the purpose of A.N.Z. N.Z., the Chamber of Judges finds
that N.Z.'s actions were quite dangerous, violated the inviolability of A.N.Z.'s private life, and
were reasonably assessed as unlawful collection of information about her private life within the
meaning of Article 167 of the Criminal Code of the Republic of Lithuania.

To summarise, the right to private life is one of the fundamental human rights enshrined
in both Lithuanian and international law (Article 22(1) of the Constitution, Article 8(1) of the
Convention, Article 7 of the Charter of Fundamental Freedoms of the European Union, Article
2.23(1) of the Civil Code). The inviolability of private life presupposes the individual's right to
privacy. This right includes the inviolability of personal, family and home life, honour and
reputation, physical and mental integrity of a person, confidentiality of personal facts,
prohibition to publish confidential information received or collected, etc. (Resolutions of the
Constitutional Court of the Republic of Lithuania of 21 October 1999, 8 May 2000, 19
September 2002, 23 October 2002, 24 March 2003).

The constitutional regulation of the principle of the inviolability of private life implies
that, in order to ensure the effective protection of privacy, the process of collecting information
about a person's private life is essentially formalised, linked to the procedure established by law
and the adoption of a court decision. Thus, private individuals acting freely are generally not
entitled to collect such information [...]. On the other hand, taking into account the specific
nature of the relations between private individuals in certain areas and the different expectations
of privacy that this entails, as well as the importance of the information in question for the
exercise of the rights of others, the constitutional principle of the inviolability of private life has
in some cases been subject to a more flexible and broader interpretation at the legislative level
and in the case law, but without undermining the essence of the principle. One of such cases is
the exercise of the right of private parties to the proceedings to adduce evidence]...]. In cases
where information is gathered for the purpose of providing evidence in divorce proceedings,
the Court assesses the relationship between the parties, their conduct, the purposes for which
the information was gathered, the means by which it was gathered, and the duration and
intensity of the action.

Conclusions
The content of private life can be addressed in several ways, i.e. doctrinal/theoretical
interpretation, statutory law and case law. The right to respect for private life is guaranteed by

Article 8 of the Convention, paragraph 1 of which states that everyone has the right to respect
for his private and family life, the inviolability of his home and the secrecy of his
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correspondence. The concept of private life is defined in Article 2(40) of the Law on Public
Information of the Republic of Lithuania. According to Article 40 of the Law on Information
Society, private life shall mean the private life of a person, his family, the living environment
consisting of the person's dwelling, the private territory belonging to the dwelling and other
private premises used by the person for his/her economic, commercial or professional activities,
leisure, recreation, as well as other areas of the private life of the person, in which he or she has
a reasonable expectation of privacy, a person's mental and physical integrity, honour and
reputation, sensitive personal facts, photographs or other images of a person, information about
a person's health, private correspondence or other communications, a person's views, beliefs,
habits and other data which may be used only with his or her consent.

According to Article 167(1) of the Criminal Code of the Republic of Lithuania, whoever
unlawfully collects information about a person's private life is liable. Thus, the object of this
offence is the inherent, conventional and constitutional value of the inviolability of a person's
private life, and the subject matter is information, the content of which consists of knowledge
about a person's private life. The objective aspect of this offence consists in the unlawful
collection of information about a person's private life. The collection of such information is
prohibited, except where authorised by law or by a court.

The principle of the inviolability of a person's private life is enshrined in Article 22 of the
Constitution of the Republic of Lithuania. According to paragraph 3 of this Article, information
about a person's private life may be collected only by a reasoned court decision and only in
accordance with the law, and paragraph 4 stipulates that the law and the court shall protect a
person against arbitrary or unlawful interference in his/her private and family life, and against
attacks on his/her honour and dignity. Article 28 of the Constitution stipulates that in exercising
his/her rights and freedoms, a person must respect the Constitution of the Republic of Lithuania
and the law, and must not infringe the rights and freedoms of others. The Constitution thus
guarantees everyone's right to private life and its inviolability. It must be stressed that this right
IS not restricted by marriage. It should therefore be noted that Article 167 of the Criminal Code
of the Republic of Lithuania provides for the protection of both the rights of the spouses to
respect for their private and family life and the actions of one spouse towards the other. In the
case-law, when assessing the gathering of information on a person's private life, the relationship
between the parties, the conduct of the spouse, the purposes of the gathering of the information,
the means by which it was gathered, and the duration and intensity of the acts.
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Abstract. As the social environment develops, as science and technology improve, more and more attention in the
evidentiary process is paid to the data obtained by using special knowledge. Without such data, the investigation
of certain criminal acts or even making a final decision is unimaginable. It is important to realize that the
evaluation of data obtained by using special knowledge, precisely because of its specificity, requires greater care,
because data obtained by using special knowledge (forensic science) should be considered as personal evidence
obtained by a person who had no (in)direct personal contact with the criminal act under investigation and the
judge has the duty to assess the result based on certain special knowledge that he does not personally have. The
analysis performed has shown that (first of all) the provisions of the case-law regarding the assessment of the
conclusions obtained using special knowledge on the basis of private initiative provide reasonable grounds to
consider the fact that, unfortunately, there is a derogation from the provisions of the principle of free assessment
of evidence. It can also be assumed (secondly) that in the absence of factors determining the insufficient quality
and reliability of the conclusion, the conclusion obtained and submitted by a private participant in criminal
proceedings by way of the neutralizing mechanism should continue to be assessed as an advisory conclusion.

Keywords: special knowledge, reliability of evidence, conclusion of the private expert.

Introduction

As the social environment develops, as science and technology improve, more and more
attention in the evidentiary process is paid to the data obtained by using special knowledge.
Without such data, the investigation of certain criminal acts or even making a final decision is
unimaginable. As P. Kirk has pointed out: “Wherever he steps, whatever he touches, whatever
he leaves, even unconsciously, will serve as a silent witness against him. [...] Physical evidence
cannot be wrong, it cannot perjure itself, it cannot be wholly absent. Only its interpretation can
be wrong. Only human failure to find it, study and understand it, can diminish its value”?.

It is important to realize that the assessment of data obtained by using special knowledge
requires greater care precisely because of its specificity because (first of all) data obtained by
using special knowledge (forensic science) should be considered as personal evidence obtained
by a person who had no (in)direct personal contact with the criminal act under investigation
and (second) the judge has the duty to assess the result based on certain special knowledge that
he does not personally have. Therefore, in addition to the general evidence assessment scheme,
such data also contain additional elements (essentially formulated in the case-law) that
strengthen the reliability of such data. This paper will discuss several of them.

Object of research: assessment of data obtained by using special knowledge in criminal
proceedings.

Purpose of research: to disclose the relevant (essentially formulated in the case-law)
aspects of the assessment of data obtained by using special knowledge by paying more attention
to the results of the special investigation obtained on the basis of a private initiative.

! Erikas Kaukas (2012), The Issues of the Interpretation of Physical Evidence in the International Context. Public
Security and Public Order, (7), 112-125.
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Research tasks:

1. To discuss the aspect of the impartiality of the subject with special knowledge, namely
a private expert, with regard to the dependence on other parties to the proceedings.

2. To discuss the relevant aspects (essentially formulated in the case-law) aspects of

assessment of the reliability of the results obtained by using special knowledge, namely the
results of the special investigation obtained on the basis of a private initiative.
Research methods: the document analysis is used to analyze the issues of legal regulation and
case-law; the systematic analysis is used to compare legal provisions and case-law, the
deduction analysis allowed defining specific problems arising in legal practice due to general
requirements, whereas the generalization method helped to structure the whole and to present
structured conclusions

Aspects of impartiality of “the competent witness” as a source of personal evidence

In procedural laws, the use of special knowledge is regulated in different chapters, for
example, Section XIII Chapter Seven “Expert Opinion” of the Code of Civil Procedure, which
is dedicated to this issue (Articles 212 — 219 of the Code of Civil Procedure lay down the
performance of expert examinations and the appointment of experts, the presentation of
questions to the expert, the duties and rights of the expert, the liability of the expert, the contents
of the conclusion drawn up by the expert, the procedure of questioning of the expert, the
assessment of the conclusion drawn up by the expert, and regulate the issue of ordering the
supplementary or repeated expert examination), however, specific issues are also regulated in
other Articles, for example, in Article 682 of the Code of Civil Procedure, which lays down
the procedure of ordering the expert examination in enforcement proceedings.

Meanwhile, different sections of the Code of Criminal Procedure contain the following
Articles: Articles 84-88 of the Code of Criminal Procedure (which lay down the concept of the
expert, the rights, duties and liability of the expert, and the contents of the expert examination
report), Articles 89-90 of the Code of Criminal Procedure (which lay down the concept of the
specialist and the contents of the conclusion drawn up by the specialist), Articles 205-206 of
the Code of Criminal Procedure (which lay down the procedure of examination of objects and
the peculiarities of examination), Articles 208-211 of the Code of Criminal Procedure (which
lay down the grounds and procedure of ordering the expert examination), Articles 284-285 of
the Code of Criminal Procedure (which lay down the procedure of participation and questioning
of the subject with special knowledge during the hearing of the case in court), whereas Article
286 of the Code of Criminal Procedure regulates the procedure of ordering and performance of
the expert examination during the hearing of the case in court.

In criminal proceedings, special knowledge may be applying by the following two
subjects: the expert (who complies with the requirements laid down in the Code of Criminal
Procedure)? and the specialist (although the Code of Criminal Procedure does not lay down a
requirement for the specialist to be included on the list of experts, however, the specialist is
subject to certain competence and qualification requirements)®. Accordingly, the Code of
Criminal Procedure lays down the following two forms of use of special knowledge: <...> the
expert examination report and the conclusion of the specialist drawn up on the basis of the

2The expert is a person whose name is on the list of experts and who is ordered by the court to conduct a forensic
expert examination, or any other person whose name is not on the list of experts, but who has the required special
knowledge and who is ordered by the court to conduct a forensic expert examination in particular proceedings
(Article 210 of the Code of Criminal Procedure).

3 Criminal proceedings of the Supreme Court of Lithuania No. 2K-201-1073/2018 No. 2K-431/2010.
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examination of objects. The procedure of ordering and performance of these procedural actions
differ accordingly*.

The subject who has special knowledge can be considered the expert witness in the broad
sense. However, if opposed to the “authentic witness” (the witness “born together with the
circumstances of the event” rather that directly affected by the criminal act or otherwise related
to the commission of the criminal act®), the rules of irreplaceability® and authenticity’ of the
witness do not apply to the expert witness. Such witness could be described as “the competent
witness”, therefore, it is important to understand both the importance of competence
(professional, occupational aspects) of the person who has special knowledge and the factors
that help to ensure the quality and reliability of the examination that requires special knowledge.

It is believed that the successful of the expert’s work depends on several factors, including
not only the selection of the appropriate expert, but also the expert’s skills in analyzing,
evaluating, synthesizing and expressing the results obtained.® There is no doubt in the doctrine
that the effectiveness of the expert examination also depends on the selection of the appropriate
expert (specialist), i.e. on the special knowledge and skills held by him.® There is no doubt that
the most significant factors influencing the process of formulating conclusions by the subject
with special knowledge are the subject’s qualification and competence. In international legal
acts, on the basis of professional sovereignty, the duties of the forensic expert are divided into
the following two groups: one of them includes the duties related exclusively to the personality
of the forensic expert, i.e. the duty of the personal responsibility of the expert; the duty of
confidentiality; the duty to take an oath; the duty to regularly improve (update) competence and
the duty to remain independent and impartial.

In the context of the independence and impartiality of the subject with special knowledge
as the factor contributing to the strengthening of the reliability of such data, attention should
first be paid to the expert’s independence from the parties to the process. Article 67 paragraph
2 of the Code of Civil Procedure stipulates that the expert may not participate in the hearing of
the case if he is dependent on at least one of the parties or other persons participating in the
proceedings due to his service or otherwise, or if he had performed a revision, audit or any other
inspection the material of which was the basis for the institution of the civil case. Meanwhile,
the Code of Criminal Procedure does not provide for any direct regulation on this issue. The

4 Criminal proceedings of the Supreme Court of Lithuania No. 2K-201-1073/2018.

5 Azubalyté, R. (2016) et al. Criminal Procedure Law. General Part: Textbook. Book 1 Vilnius: Centre of Registers,
214-218; Cf. see Jurka R. (2009) The Witness and the Procedural Interests of the Witness in Criminal Proceedings.
Monograph. Vilnius: State Enterprise Centre of Registers.

6 Azubalyté, R. (2016) et al. Criminal Procedure Law. General Part: Textbook. Book 1 Vilnius: Centre of Registers,
216 -217 (,,Irreplaceability characterizes the witness as a unique subject of the process. This feature cannot be
denied by the fact that several (or a dozen) persons are often interrogated as witnesses and they give the same kind
of testimonies about the circumstances that need to be determined. The fact that several witnesses repeat the same
circumstances should not be considered as the basis for replacing one witness with another, but simply for deciding
the sufficiency and/or reliability of their testimonies (data)”).

" Azubalyté, R. (2016) et al. Criminal Procedure Law. General Part: Textbook. Book 1 Vilnius: Centre of Registers
(“The feature of authenticity indicates that the subject matter of the testimony given by the witness should usually
be the data and the information based on the first source from which the witness became aware of the factual
circumstances that have certain significance for the correct examination of the case. This feature also means that
when a person who is neutral towards the circumstances of the case that are being determined and investigated, is
questioned as a witness, such person is not bound by any motives or interests that are inseparable from, for
example, the victim, the person suspected or accused of the commission of the crime.”)

8 Juodkaité-Granskiené, G. (2011). Criminal Code of the Republic of Lithuania Is 10 Years Old / Chief Scientific
Editor Gintaras Svedas. Vilnius: Centre of Registers, 459-472, 462,

% Juodkaité-Granskiené, G. (2011). Criminal Code of the Republic of Lithuania Is 10 Years Old / Chief Scientific
Editor Gintaras Svedas. Vilnius: Registry centras. 459-472.
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doctrine notes that the real impartiality of the subjects with special knowledge can be ensured
only when they are independent participants in the criminal proceedings and their status does
not overlap or coincide with the status of other participants in the proceedings, and when they
are not related to other participants in the proceedings either personally or on the basis of any
service-related, institutional relations.®

Thus, in order to ensure the impartiality of the specialist (expert), the examination that
requires special knowledge should not be ordered to the person who is maintains employment-
based relations with the state authority that has an independent material or procedural interest
in the criminal case, which is realized after the acquisition of the procedural status (e.g., that of
the civil claimant). Therefore, from the formal point of view, only the persons working in such
institutions as the Forensic Science Centre of Lithuania would meet the requirement of
independence.

In this context of the independence and impartiality of the subject who has special
knowledge, it is worth paying attention to the discussions arising in relation to the examinations
involving special knowledge and performed at the initiative of the private participant in the
proceedings. It has been clarified in the case-law that following the adversarial principle, among
other things, individuals must be given the opportunity to defend their interests in the criminal
case by also using the results of the examinations performed on the basis of the private
initiative.!* In its turn, the European Court of Human Rights has drawn attention to the
importance of the data obtained on the basis of the private initiative for the principle of
equality®,

The Supreme Court of Lithuania notes that “at the request of the accused (his defense
counsel) or another participant in the proceedings, the examination of objects or documents
significant for the investigation and hearing of the criminal act, which has been performed by
a private expert or any other person with special knowledge, is not the examination of objects
within the meaning of Article 205 of the Code of Criminal Procedure, and the document drawn
up by such persons is not recognized either as a report of the expert examination (Article 88 of
the Code of Criminal Procedure) or as a conclusion of the specialist (Article 90 of the Code of
Criminal Procedure), but is examined and assessed as a document — an advisory conclusion
drawn up by a person who has special knowledge (Articles 95-96 of the Code of Criminal
Procedure) (cassation rulings in criminal proceedings No. 2K-521/2008, 2K-465/2010, 2K-
165/2013, 2K-337/2014). An advisory conclusion may be recognized as evidence in criminal
proceedings if it meets the general and special requirements for such type of evidence.

Therefore, two positions are formed in the doctrine based on this practice. On the one
hand, it is understandable that the conclusions obtained on the basis of the private initiative
have limited binding nature for the court and according to the prevailing case-law, these
conclusions cannot be assessed as conclusions of the specialist or reports of the expert
examination because they are drawn up after receiving the data of one of the parties,
representing one of the parties, and their impartiality and objectivity may thus be called into

10 Gusauskiené, M., Belevi¢ius, L. (2016). Are the Results of the Use of Special Knowledge in Criminal
Proceedings Always Considered a Reliable Source of Evidence? Criminal Justice and Business. Vilnius: Vilnius
University, 363-379.

11 Gintaras, G. (2014). Value Priorities in Criminal Proceedings, Vilnius: Centre of Registers,160.

12 Case of Khodorkovskiy and Lebedev v. Russia (No. 2), Applications nos. 51111/07 and 42757/07; 14/05/2020.
The European Court of Human Rights has pointed to the problems of assessment of such special knowledge
obtained on the basis of a different initiative by noting the following: “the court of first instance also stated that
the report of the expert is not within the competence of “the specialist”. Such a statement amounts to a general
refusal to admit any evidence given by “the specialist” intended to deny the conclusion of the expert, which, in the
Court’s view, is incompatible with the principle of equal treatment of the parties.
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question as impartiality is nevertheless affected by the interest in helping the person who is
seeking help®®. Other researchers are concerned that under such case-law of the Supreme Court
of Lithuania, courts are obliged to assess not only the completeness, reliability and validity of
the information obtained through the use of special knowledge, but also the subjects who
performed the examinations and presented the conclusions, based on the “appropriateness” of
such subjects. Namely: the procedural value of the conclusion is determined on the basis of the
fact whether the conclusion was submitted by a public or a private subject with special
knowledge.** Therefore, the conclusion submitted by a private specialist or expert, regardless
of its completeness, reasonableness and scientific nature, does not acquire the same procedural
status as the document drawn up by a specialist or expert ordered by the prosecutor or the
court.® Procedural documents prepared by an expert or specialist a priori are given the status
of “more valuable/important” (evidence of greater probative value) than the data obtained on
the basis of the private initiative (advisory conclusion).®

According to the case-law, in cases where the advisory conclusion contradicts the
conclusion of the specialist or the report of the expert examination available in the criminal
case, the persons who submitted the conclusion of the specialist or the report of the expert
examination and the advisory conclusion are usually summoned to the court session to remove
the contradictions”!’. The Supreme Court of Lithuania also develops the case-law that in the
event of existence of any contradictions between the advisory conclusion and the conclusion of
the specialist/expert, the court must take measures to remove them by questioning the persons
who submitted the conclusions, and if the contradictions cannot be removed, the court must
order a supplementary or repeated expert examination. Thus, as the doctrine points out, there
exists a predetermined maximum evidentiary power that can be “achieved” by a so-called
advisory conclusion drawn up by a private specialist or expert, which is the ordering of a
repeated expert examination, usually to be performed by the same state expert body whose
specialist’s or expert’s conclusions were disputed*®.

In its case-law, the Supreme Court of Lithuania emphasizes that “<...> As a general rule,
the evidentiary value of the report of expert examination (conclusion of the specialist) obtained
in accordance with the procedure established by the Code of criminal Procedure cannot be
denied solely on the basis of the advisory conclusion: “<...> it has been clarified in the case-
law that documents obtained at the initiative of the participants in the proceedings, which were
drawn up using special knowledge, are considered advisory conclusions (cassation rulings in
criminal proceedings No. 2K-465/2010, 2K-525/2010). Such conclusions are a different type
of evidence than the conclusions of the specialist or the reports of expert examinations obtained

13 Pauzaité-Kulvinskiené, J., Juodkaité-Granskiené, G., Pajaujis, V. “The Duties and Liability of the Forensic
Expert and the Resulting Sanctions. Lithuanian Context and European Prospects™, 312.

14 Gugauskiené, M., Belevi¢ius, L. (2016). Are the Results of the Use of Special Knowledge in Criminal
Proceedings Always Considered a Reliable Source of Evidence? Criminal Justice and Business. Vilnius: Vilnius
University, 363-379.

15 Gusauskiené, M. (2019) Issues of Independence and Competitive Right of Expert Activities, Criminalistics and
Forensic Expertology: Science, Studies, Practice. 15. D. 2 / compiled by Juodkaité-Granskien¢, G. Kaunas:
Forensic Science Centre of Lithuania, 90-106

16 Gugauskiené, M. (2019) Issues of Independence and Competitive Right of Expert Activities, Criminalistics and
Forensic Expertology: Science, Studies, Practice. 15. D. 2 / compiled by Juodkaité-Granskiené, G. Kaunas:
Forensic Science Centre of Lithuania, 90-106

7 Criminal proceedings of the Supreme Court of Lithuania No. 2K-122-303/2020, No. 2K-165/2013, No. 2K-
337/2014, No. 2K-211-895/2018

18 Gusauskiené, M., Belevi¢ius, L. (2016). Are the Results of the Use of Special Knowledge in Criminal
Proceedings Always Considered a Reliable Source of Evidence? Criminal Justice and Business. Vilnius: Vilnius
University, 363-379
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in accordance with the procedure laid down in the Code of Criminal Procedure. Advisory
conclusions must be examined at a court hearing, but such conclusions alone cannot deny the
probative value of the conclusions of the specialist or the reports of expert examination
obtained in accordance with the procedure laid down in the Code of Criminal Procedure
(cassation ruling in criminal proceedings No. 2K-251-507/2016). In the case under
consideration, the conclusions of P.P. obtained at the initiative of the defense were properly
verified at the court hearings. <...> P. P. was questioned as a specialist and gave explanations
in the same manner as expert D. V. The court of appellate instance noted that in the advisory
conclusion, forensic medicine specialist P. P. insufficiently described the health data of V. M.
and A. S. as he did not have the case material and did not examine it, therefore, there existed
no grounds to rely on the conclusions of that specialist (cassation ruling in criminal proceedings
No. 2K-208-976/2017) <..>*.19

Thus, such provisions of the case-law regarding the assessment of the conclusions drawn
up using special knowledge on the basis of the private initiative, when it is indicated that such
advisory conclusions alone cannot deny the probative value of the report of expert examination
(conclusion of the specialist) obtained in accordance with the procedure laid down in the Code
of Criminal Procedure, also that if it is not possible to remove the contradictions between the
advisory conclusion and the conclusion of the specialist/ expert, it is necessary to order a
supplementary or repeated expert examination (which is often ordered to the same state
institution), etc., provide reasonable grounds to believe that, unfortunately, there is a derogation
from the provisions of the principle of free assessment of evidence.

Several relevant aspects of assessment of the reliability of the results obtained by using
special knowledge

As noted in the case-law, when assessing a report of expert examination or a conclusion
of the specialist, it is necessary to review and assess them not only in terms of their connectivity
and admissibility, but also in terms of some other circumstances that have an effect on their
reliability, namely: the scientific validity and appropriateness of the methods applied; the
completeness, sufficiency and quality of the material provided to the expert or specialist; the
correctness of the initial data provided to the expert or specialist; [...] and etc.?°

The analysis of the case-law as one of the problematic areas when considering the issue
of assessment of the reliability of special examinations, has made it possible to distinguish the
scientific validity and appropriateness of the research methodologies used. This aspect is
especially relevant when assessing the result of a special examination obtained on the basis of
the private initiative. The doctrine states that subjects who provide a conclusion should use only
scientifically based research methodologies and instruments, i.e. it is allowed to use only such
tools and methods that are based on the scientifically sound regularities, processes and
phenomena, and ensure reliable and objective results.?! We can also find the opinion that the
tools and scientific methodologies used in the investigation of criminal acts should be approved

19 Criminal proceedings of the Supreme Court of Lithuania No. 2K-208-976/2017, also in 2019 March 28 Review
of the application of the norms of the Criminal Procedure Code regulating the use of special knowledge in court
practice. Court practice, (50), https://www.lat.lt/lat-praktika/teismu-praktikos-apzvalgos/baudziamuju-bylu-
apzvalgos/68

20 Criminal proceedings of the Supreme Court of Lithuania No. 2K-2/2005, No. 2K-316-699/2015, No. 2K-206-
693/2017, No. 2K-208-976/2017, No. 2K-97-976/2020

2L For more information, see Foster, K. R.; Huber, P. W. (1999). Judging science. Scientific knowledge and the
federal courts. Cambridge: MIT Press.
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in accordance with the appropriate procedure and a register of validated and recommended
methodologies should be compiled??.

As noted in the doctrine, the Law of the Republic of Lithuania on Criminal Procedure
does not directly lay down the requirements that the methodologies and research techniques
must be scientifically validated, that they must ensure the completeness, correctness,
authenticity and adequacy of the results obtained, however, such requirements can be implied
from the contents of Article 1 of the Code of Criminal Procedure, which lays down the purpose
of criminal proceedings.?®

However, there are authors who claim that the verification of the reliability of the
conclusion of the subject with special knowledge does not mean that the court must check the
validity and quality of the methodologies themselves based on their examination and the
modern correspondence of the development of special knowledge in that area, therefore, the
court must check whether there is a basis for the choice of research methodologies indicated in
the conclusion, and in the event that there is no such basis, the court may recognize the expert
examination as groundless.?* It is also important to emphasize that the court which is hearing
the case and to which the expert report is submitted, cannot indicate what specific methods of
scientific research should be applied in order for it to be carried out with quality. The subject
who has special knowledge is personally responsible for the appropriate quality of the
conclusion.

In this context of research methodologies, it is worth mentioning the ruling of the
Supreme Court of Lithuania, which dealt with the issue of non-disclosure of the research
methodology used in the conclusion: “[..] assessment of the research methodology in the
conclusion of the specialist (the scientific validity and appropriateness of the methods used) is
only one of the aspects which must be taken into account by the court when assessing the
reliability of the conclusion of the specialist available in the criminal case as the appropriate
source of evidence, which meets the requirements of Article_20 of the Code of Criminal
Procedure, therefore, the mere non-disclosure of the research methodology, contrary to what
is claimed by the convicted R. P. and his defense counsel, does not in itself constitute the
sufficient grounds in the present criminal case to assess the conclusion submitted by specialist
L. L. as being groundless or unreliable within the meaning of Article 20 of the Code of
Criminal Procedure. At this point, it should also be noted that the court of appellate instance
has recognized that non-disclosure of the methodology of examination of R. P.’s comments
should be considered one of the shortcomings of the conclusion presented to the court, however,
taking into account the contents of the explanations given by the specialist in court, the fact that
in the this particular case, R.P’s guilt is based not only on the conclusion presented by L.L., but
also on other evidence collected and verified in the case, this deficiency is not considered to be
essential.”?®

The general rule provides that the reliability of the conclusion given by the subject with
special knowledge is assessed not only by analyzing its contents and structure, but also by
comparing it with other evidence. For example, the case-law considers the issue of whether the

e

Doctoral Dissertation. Social Sciences. Law. (6F). Vilnius, 55.

23 Gusauskiené, M., Belevi¢ius, L. (2016). Are the Results of the Use of Special Knowledge in Criminal
Proceedings Always Considered a Reliable Source of Evidence? Criminal Justice and Business. Vilnius: Vilnius
University, 363-379.

24 Poccunckas, E. P. (1998). CyneGHas skcnepTu3a B yroJOBHOM IPaXIaHCKOM apOuTpaxkHoM npouecce (c. 50).
Mocksa: Hopma.

25 Criminal proceedings of the Supreme Court of Lithuania No. 2K-206-693-2017.
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conclusions of subjects with special knowledge can be compared with each other (not only with
other data in the case). When considering such situation, the Supreme Court of Lithuania has
noted the following: “It should be noted that for a detailed comparison of the conclusions
presented on the basis of special knowledge, it is necessary that they meet several essential
requirements, i.e. all experts (specialists) must examine the same initial material (objects of
examination), apply the same research methods and procedures, and answer the same
questions.”?

Thus, such case-law developed by the Supreme Court of Lithuania raises the issue that
the comparison of conclusions presented by subjects with special knowledge (for example, in
case of defense, when seeking to deny the conclusion ordered by the prosecution or the court
and obtained on the basis of the private initiative) is hardly possible in certain cases because in
order for the conclusions to be compared, the expert must apply identical research methods and
procedures, whereas the List of Professional Secrets of the Forensic Science Centre of Lithuania
contains “expert examination methodologies, except the ones that are announced in public” as
one of the professional secrets?’. The courts, in turn, tolerate this practice of non-disclosure of
the methodology by pointing out that it is a deficiency of only one of the elements of the quality
of the conclusion.

Another problematic aspect of assessment of the result of the examination involving
special knowledge and obtained on the basis of the private initiative (and not only this alone) is
related to the contents and the scope of the material presented to the subject.

The importance of the initial material submitted to the expert for the reliability of the
result of special examination is also emphasized in the case-law of the Supreme Court of
Lithuania: “the initial data (objects subject to examination) examined by the expert or specialist
and used to formulate answers to the questions put to him, are of great importance for the quality
of the results of special examination and for the completeness of the conclusions”?

In certain cases, their quantity is insufficient to obtain a conclusion, and the specialist
may refuse to provide a conclusion on certain issues: “The conclusion of the specialist shows
that the specialist relied on the information recorded in the Record of Inspection of the Road
Traffic Accident of 17 February 2015, which stated that double 11m brake marks had been
recorded; the diagram of the scene of the road traffic accident of 17 February 2015; Photo
Table No. 1 enclosed to the Record of Inspection of the Road Traffic Accident. When
describing the material presented to him, the specialist indicates which data are recorded in
which document presented to him and which are not. It should be noted that having examined
and assessed the available data, the specialist may conclude that certain circumstances cannot
be determined.”?°

Another problem encountered in practice is the quality of the data on which the
conclusion of based. There are cases when conclusions that require special knowledge are
formed on the basis of the data of questionable quality (not only in terms of the contents, but
also in terms of the form): “In the Statement of Defense, the Prosecutor indicates that during
the hearing of the case on merits, the Ignalina region District Court examined all evidence
collected, also the conclusion of specialist V. M., also questioned him during the session of the
court where the latter stated that while drawing up the conclusion he relied on the photographs
presented by the defendant’s defense counsel, those photographs were undated, they recorded

26 Criminal proceedings of the Supreme Court of Lithuania No. 2K-233-1073/2020.

21 List of Professional Secrets of the Forensic Science Centre of Lithuania: https:/Itec.Irv.It/It/teisine-infor
macija/teises-aktai (Accessed: 17 April 2023)

28 Criminal proceedings of the Supreme Court of Lithuania No. 2K-233-1073/2020.

29 Criminal proceedings of the Supreme Court of Lithuania No. 2K-97-976-2020.
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vehicle damage, brake marks and diagram of the event. The specialist explained that he did not
have the pre-trial investigation material. Therefore, the prosecutor believes that the court was
correct when it refused to rely on the said conclusion because the photographs were provided
to the specialist without compliance with the procedure applied in criminal proceedings, the
time of taking of the photographs was not established and the conclusions made by the specialist
contradict the conclusions made in other expert examinations.”*

Thus, “the quality of expert examination also depends on the initial data presented to the
expert”®’. And “the poor quality” of initial data (in different aspect: limitation of the
methodology, insufficiency of information, etc.) determines not only the unreliability of the
results obtained by suing special knowledge, but also the possible incorrectness of the final
decision of the court.

Conclusions

The provisions of the case-law regarding the assessment of the conclusions obtained using
special knowledge on the basis of the private initiative, when it is stated that the advisory
conclusion alone cannot deny the probative value of the conclusions of the specialist or the
reports of expert examination obtained in accordance with the procedure laid down in the Code
of Criminal Procedure, also that when the contradictions between the advisory conclusion and
the conclusion of the specialist/expert cannot be removed, it is necessary to order a
supplementary or repeated expert examination (which is often performed by the same state
institution), etc., provide reasonable grounds to consider the fact that, unfortunately, there is a
derogation from the provisions of the principle of free assessment of evidence.

It can be assumed that in the absence of factors determining the insufficient quality and
reliability of the conclusion, the conclusion obtained and submitted by a private participant in
criminal proceedings by way of the neutralizing mechanism should continue to be assessed as
an advisory conclusion.
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