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Anotacija. Straipsnyje analizuojami buitiniy vartotojy komunaliniy atlieky tvarkymo reguliavimo Lietuvoje
pokyciai ir pateikiamos naujo modelio privalumy ir trikumy prognozés. Nuo 2023 m. sausio 1 d. modifikuojama
buitiniy vartotojy komunaliniy atlieky tvarkymo sistema Lietuvoje, jtvirtinamas valstybinis reguliavimas.
Valstybinio reguliavimo modelio esmé yra ta, kad dalj kainos uz komunaliniy atlieky tvarkymqg nustato valstybinis
reguliuotojas, o kitq dalj — savivaldybé. Tiriama, ar tokio komunaliniy atlieky tvarkymo reguliavimo modelis turi
tik teigiamy ar ir priestaringy bruozy. Sio straipsnio tikslas — atskleisti buitiniy vartotojy komunaliniy atlieky
tvarkymo reguliavimo ypatumus Lietuvoje ir pateikti prognozes, ar naujasis modelis turés jtakos efektyvesnei
komunaliniy atlieky tvarkymo paslaugy apmokestinimo sistemai. Tyrimo dalykq sudaro du aspektai: a) valstybinio
reguliavimo, kaip tarify (vinkliavy) nustatymo metodo buitiniams vartotojams uz komunaliniy atlieky tvarkymg,
turinio analizé; b) komunaliniy atlieky tvarkymo reguliavimo teisinio reglamentavimo ypatumai dviejose
Jjurisdikcijose: Lietuvoje ir Latvijoje. Daroma isvada, kad valstybinio reguliuotojo jtraukimas j komunaliniy
atlieky tvarkymo reguliavimgq ir regioninés kainos, kaip dalies kainos uz komunaliniy atlieky tvarkymg, nustatymo
mechanizmas vertintinas ir kaip teigiamas pasirinkimas: mazinamas kainy skirtumas tarp atskiry savivaldybiy,
kainodaros skaidrumo tikimybé ir kt., ir kaip neigiamas faktorius: savivaldos autonomijos ribojimas, papildomas
subjektas (valstybinis reguliuotojas) sqlygoja papildomg administravimo islaidy poreikj.

Lietuvos, kaip ir Latvijos, teisés aktai, reglamentuojantys komunaliniy atlieky tvarkymgq, komunaliniy atlieky
tvarkymo sistemy diegimgq, antriniy Zaliavy surinkimo ir perdirbimo organizavimg, sqvartyny jrengimgq ir
eksploatavimq priskiria savivaldybiy kompetencijai. Latvijoje ir Lietuvoje taikomas valstybinio komunaliniy
atlieky tvarkymo kainy reguliavimo modelis is esmés nesiskiria, t. y. valstybinis reguliuotojas nustato biitingsias
sgnaudas, kurios reikalingos atliekoms tvarkyti sqvartyne, taciau neregulivoja atlieky surinkimo / veZimo bei
sistemos / rinkliavos (ar jmoky) administravimo sqnaudy. Galuting kaing vartotojams uz komunaliniy atlieky
tvarkymgq (jmokq / rinkliavg) nustato savivaldybés. Pazymima, kad optimistinis siekis — naujai jtvirtintu valstybinio
reguliavimo modeliu pasiekti komunaliniy atlieky susidarymo ir Salinimo sqvartynuose kiekio mazinimo gali biiti
nepasiektas, nes Latvijoje Sj modelj taikant jau daugiau nei desimt mety, faktisSkai minéti rodikliai yra analogiski
Lietuvos rodikliams.

Pagrindinés sqvokos: aplinkosauga, atlieky tvarkymas, komunalinés atliekos, valstybinis reguliavimas, Latvija
Ivadas

Lietuvos Respublikos atlieky tvarkymo jstatymg (toliau — ATI) papildZius naujomis
nuostatomis (Lietuvos Respublikos atlieky tvarkymo jstatymo Nr. VIII-787 2, 112, 12, 28, 30,
301, 302, 351 straipsniy pakeitimo ir jstatymo papildymo 251, 303, 304, 305, 306, 307, 308,
309 straipsniais, septintuoju’ ir septintuoju? skirsniais jstatymas) nuo 2023 m. sausio 1 d.
buitiniy vartotojy komunaliniy atlieky tvarkymo reguliavime jvyko esminiai poky¢iai. Teisiniu
reguliavimu jtvirtintas iki Siol Lietuvoje nenaudotas modelis, kurio esm¢é yra ta, jog dalj
butinyjy kasty, reikalingy komunalinéms atlieckoms tvarkyti, pavedama reguliuoti Valstybinei
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energetikos reguliavimo tarybai (toliau — VERT). Valstybinis reguliuotojas jgyja kompetencija
nustatyti dalj vartotojy mokamos galutinés kainos uz atlieky tvarkyma, t. y. reguliuoti atlieky
tvarkymo sgvartyne kastus; valstybinis reguliuotojas nenustatys kitos mokescio dalies, kuri
siejama su atlieky surinkimu, vezimu ir sistemos/rinkliavy administravimu. Antra, keiciantis
rinkliavy (imoky) nustatymo mechanizmui — mazéja savivaldybiy reikSmé nustatant rinkliavos
uz atlieky tvarkyma dyd;.

Europos Sajungos Salys turi diskrecijos teis¢ jtvirtinti ir taikyti skirtingus tarify
(rinkliavy) nustatymo metodus. ISskirtini trys vyraujantys tarify (rinkliavy) nustatymo metodai:
fiksuoto dydzio rinkliava (jmokos), ,,Mokek, kiek iSmeti (kitaip — atlieky kiekio, angl. Pay-
As-You-throw) ir valstybinis reguliavimas (Latvija, nuo 2023 m. sausio 1 d. Lietuva). ES
valstybés narés palaipsniui atsisako fiksuoty rinkliavy (jmoky) modelio, nes jis sulaukia
kritikos ir laikytinas neefektyviu.

Lietuvos teisés mokslininkai pastaruoju metu skiria vis didesnj démesj atlicky tvarkymo
reguliavimo problemoms identifikuoti. Doktrinoje komunaliniy atlieky tvarkymas, kaip atlieky
tvarkymo sudétiné dalis, atskleidziama jvairiais aspektais, pvz., ziedinés ekonomikos kontekste
(Stankevigius, 2020), (Zilinskiené, 2017) ir kt.; apibréZziant komunaliniy atlieky savoka
(Vasiliauskas, 2011), (Stankevicius, 2020), (Zilinskiené, 2022) ir kt.; nacionalinio saugumo
kontekste (Novikovas, Stankevicius), atskleidziant atlieky tvarkymo principus, pvz., ,,ter$éjas
moka*“ (Zilinskien¢, 2022) ir kitais aspektais.

Pazymétina, kad nuo 2023 m. sausio 1 d. pasikeites teisinis reglamentavimas, jneSdamas
didelius poky¢ius buitiniy vartotojy komunaliniy atlieky tvarkymo sistemoje, suponuoja
i§samesnio tyrimo poreikj.

Atlieky tvarkymo gerinimas yra vienas i§ 5 Europos Zaliojo kurso prioritety. Tinkamas
komunaliniy atlieky tvarkymo paslaugy kainodaros uz komunaliniy atlieky surinkimg i§ atlieky
turétojy ir atlieky tvarkymo nustatymas gali turéti keletg praktiniy reikSmiy, pvz., skatinti vengti
atlieky, ruiSiuoti atliekas. Taigi, atlieky tvarkymo gerinimas tiesiogiai susij¢s su komunaliniy
atlieky tvarkymo kainodaros modelio parinkimu, pagal kur; buty aiSku, kuri institucija ir
kokiais terminais tvirtina kainos uz komunaliniy atlieky tvarkyma apskaiciavimo metodika,
kuri institucija ir kokiais terminais apskai¢iuoja Siy kainy projektus, kokie yra kainodaros
nustatymo pagrindai ir principai bei kokie kainy perzitiros ir pakeitimo pagrindai.

Sio straipsnio tikslas — atskleisti buitiniy vartotojy komunaliniy atlieky tvarkymo
reguliavimo ypatumus Lietuvoje ir pateikti prognozes, ar naujasis modelis turés jtakos
efektyvesnei komunaliniy atlieky tvarkymo paslaugy apmokestinimo sistemai.

Tyrimo dalyka sudaro du aspektai: a) valstybinio reguliavimo — tarify (rinkliavy)
nustatymo metodo buitiniams vartotojams uZz komunaliniy atlieky tvarkyma, teisinio
reguliavimo analizé; b) komunaliniy atlieky tvarkymo reguliavimo teisinio reglamentavimo
ypatumai dviejose jurisdikcijose: Lietuvoje ir Latvijoje.

Latvijos Respublika lyginamajai analizei pasirinkta dél keleto priezas¢iy: analogiska
sovietiné patirtis; panaSiu metu atgauta valstybés nepriklausomybé (1990 m. kovo 11 d.
Lietuvos Respublikos Auksc¢iausiosios Tarybos aktu ,,Dél Lietuvos nepriklausomos valstybés
atstatymo®; 1990 m. geguzés 4 d. ,Deklaracija Par Latvijas Republikas neatkaribas
atjaunosanu), salygojusi poziiirio | atlieky tvarkyma ir bendraja aplinkos apsaugos reikSme
esmines rekonstukcijas; abi valstybés turi panaSius geopolitinius, demografinius bei
ekonominius rodiklius, abi valstybés tuo paciu metu — 2004 m. geguzés 1 d. — tapo Europos
Sajungos Salimis.

Nors §iuo metu abi valstybés pasirinkg valstybinj komunaliniy atlieky tvarkymo
reguliavimo modelj ir jo turinys yra reguliuojamas panasiai, taciau Sis modelis Latvijoje veikia
nuo 2009 m. lapkricio 1 d., o tuo tarpu Lietuvoje nuo 2023 m. sausio 1 d. Publikacija siekiama
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ne tik pateikti valstybinio komunaliniy atlieky tvarkymo teisinio reguliavimo palyginima, bet
ir pateikti prognozes, jvertinant Latvijos praktika ir Lietuvos bendrgjj komunaliniy atlieky
tvarkymo reguliavimo kontekstg (mokescio uz atlieky tvarkymg mechanizmo apimtyje).

Darbe taikyti kokybinio tyrimo metodai: sisteminés analizés, teisiniy Saltiniy analizés.
ISvadoms ir apibendrinimams taikytas loginis metodas. Lyginamojo metodo pagalba atlikta
Lietuvos Respublikos ir Latvijos Respublikos valstybinio komunaliniy atlieky tvarkymo
reguliavimo lyginamoji analiz€, nagrinéjami abiejy Saliy teisés aktai, reglamentuojantys
komunaliniy atlieky tvarkymo ypatumus, sickiant iSrySkinti bendrus teorinius pagrindus,
panaSumus ir/ar skirtumus, ieSkota gerosios praktikos pavyzdziy bei teisinio reguliavimo
alternatyvy.

Komunaliniy atlieky tvarkymo kainodaros modelio nustatymo teisinés prielaidos

Europos Sajunga pasiryZusi iSvengti nepalankiy klimato padariniy dél visuotinio atSilimo
ir i8laikyti tinkama gyvenimui klimatg pasauliui bei demonstruoja auksta atsakomybés lygj:
isipareigoja iki 2050 m. pasiekti poveikio klimatui neutralumg. Vieni §j tikslg laiko ambicingu,
Kiti — neiSvengiamu, treti — kritikuoja. Akivaizdu, kad Siam tikslui pasiekti biitina transformuoti
Europos visuomen¢ ir ekonomika, panaudojant ekonomiskai efektyviausias, teisingas bei
socialiniu pozitiriu subalansuotas priemones. Pamatiné¢ priemoné — Europos Zzaliojo kurso
komunikatas. 2019 m. patvirtintos veiksmy gairés (Annex To The Communication...), kuriomis
siekiama uztikrinti ES ekonomikos tvarumg, klimato ir aplinkos problemas paverciant
galimybémis visose politikos srityse ir uztikrinant, kad pertvarka bty visiems teisinga ir
jtrauki. Gairése nustatomos teisékiiros ir ne teisekliros iniciatyvos, skirtos pasiekti §j ES tiksla.
Veiksmai apima jvairius sektorius. Atlieky tvarkymo gerinimas yra vienas i§ 5 Europos Zaliojo
kurso prioritety. Europos zaliojo kurso tiksly jgyvendinimo kontekste svarbu aptarti ES
valstybéms naréms keliamus uzdavinius atlieky tvarkymo srityje.

Europos Komisija 2021 m. geguzés 12 d. priemé ES veiksmy plang, kuriuo siekiama
nulinés oro, vandens ir dirvoZemio tarSos ir jame nustaté pagrindinius 2030 m. tarSos maZinimo
jos susidarymo vietoje tikslus. Vienas i8 $iy tiksly — sumazinti atlieky susidarymg ir 50 proc.
sumazinti galutiniy komunaliniy atlieky kiekj (Europos Komisijos komunikatas, 2021).

Ypatingas démesys skiriamas komunaliniy atlieky tvarkymui, kurios, nors savaime néra
pavojingos ir sudaro maziau nei deSimtadali kasmet ES susidaranciy atlieky kiekio (apie 2,5
mlrd. t), taciau dél tiesioginés priklausomybés nuo visuomenes vartojimo jprociy yra labiausiai
matomos (Europos Parlamentas, 2018). Buityje susidarancios komunalinés atliekos — atlieky
rusis, kuri daZniausiai siejama su jtaka klimato kaitai, vandenyny tarSai plastiku ir yra
neatsiejama nuo kity aktualiy aplinkosaugos problemy, pvz., istekliy tausojimo.

ES valstybés narés, jgyvendindamos ES politika atlieky tvarkymo srityje, laikosi bendry
aplinkos teisés principy (atsargumo, prevencijos, zalos aplinkai iStaisymo ten, kur yra jos
Saltinis), inter alia, principo ,,ter§éjas moka“. Taciau ES keliami ambicingi tikslai — iki 2025 m.
perdirbti ne maziau kaip 55 proc. komunaliniy atlieky, iki 2035 m. ne daugiau kaip 10 proc.
komunaliniy atlieky Salinti sgvartynuose (Europos Parlamentas, 2018) — skatina valstybes nares
ieskoti naujy priemoniy numatytiems tikslams pasiekti.

2004 m. geguzés 12 d. Europos Komisijos komunikate Europos Parlamentui, Tarybai,
Europos ekonominiy ir socialiniy reikaly komitetui ir Regiony komitetui ,,Baltoji knyga del
bendro intereso paslaugy“ (KOM(2004) 374 galutinis) (Europos Komisija, 2004), nurodoma,
kad lemiamg jtakag ES Saliy pilieCiy gyvenimo kokybei, aplinkai ir ES jmoniy
konkurencingumui turi gerai funkcionuojancios, prieinamos, jperkamos ir aukstos kokybés
bendro intereso paslaugos. Komunikate transliuojamas pozitiris dél ES vaidmens skatinant
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aukstos kokybés bendro intereso paslaugy teikimg ir nustatant pagrindg uztikrinant, kad visi ES
Saliy pilieciai ir jmonés galéty naudotis aukstos kokybés ir jperkamomis paslaugomis. Bendro
intereso paslaugy koncepcija atspindi Bendrijos vertybes, tikslus ir ja sudaro Sie bendrieji
principai: visuotinumas, testinumas, paslaugy kokybé, prieinamumas ir vartotojy apsauga.
Komunikate nurodoma, kad bendro intereso paslaugas turi nustatyti, organizuoti, finansuoti ir
stebéti jy vykdyma atitinkamos nacionalinés, regioninés ir vietos valdzios institucijos
(Komunikato 2.3 dalis). Bendro intereso paslaugy srityje pagrindinis vaidmuo tenka valstybéms
naréms ir vietos valdzios institucijoms (Komunikato 3.1 dalis). ES tvarios plétros politika
ipareigoja atsizvelgti | bendro intereso paslaugy vaidmenj, susijusj su aplinkos apsauga, bei |
specifines bendro intereso paslaugy ypatybes, tiesiogiai susijusias su aplinkosaugos, inter alia
atlieky, sektoriais (Komunikato 3.4 dalis). Komunikate, be kita ko, siekia, kad buty uztikrinta
galimybé visoje ES teritorijoje ir visoms gyventojy grupéms naudotis paslaugomis, uZztikrintas
paslaugy iperkamumas, jskaitant specialias priemones mazas pajamas gaunantiems
gyventojams, paslaugy saugumas, apsauga, patikimumas, tgstinumas, auksta kokybe, galimybé
rinktis, skaidrumas ir galimybé iS teikéjy ir priezitiros institucijy gauti informacija (Komunikato
3.5 dalis).

ES valstybiy nariy valdzios institucijas principas ,,ter$§éjas moka* imperatyviai jpareigoja
uztikrinti, jog atlieky tvarkymo iSlaidas apmokéty atlieky turétojas. Teisinis §io principo
pagrindas — Europos Bendrijos steigimo sutarties 174 straipsnio 2 dalis (Europos Bendrijos
steigimo sutartis) ir Sutartis d¢l Europos Sajungos veikimo 191 straipsnio 2 dalis (Sutarties dél
Europos Sajungos..).

Europos Parlamento ir Tarybos direktyvos 2004/35/ET dél atsakomybés uz aplinkos
apsaugg siekiant iSvengti zalos aplinkai ir jg iStaisyti (atlyginti) 1 straipsnyje apibrézZiamas
tikslas ,,Sukurti atsakomybés uz aplinkos apsaugq sistemq pagal , terséjas moka* principg,
siekiant iSvengti Zalos aplinkai ir istaisyti (atlyginti) jg* (2004 m. balandzio 21 d. Europos
Parlamento...).

Europos Parlamento ir Tarybos direktyvos 2008/98/EB dél atlieky ir panaikinancios kai
kurias direktyvas 14 straipsnio 1 dalyje reglamentuojama, kad atlieky tvarkymo iSlaidos
padengiamos pagal principg ,,ter§¢jas moka“, t. y. atlicky tvarkymo islaidas, jskaitant reikiamai
infrastruktiirai ir jos veiklai, turi padengti pirminis atlieky gamintojas arba esami ar ankstesni
atlieky turétojai (2008 m. lapkri¢io 19 d. Europos Parlamento...).

Konkretaus modelio, kaip nacionalingje teis¢je turéty buti jgyvendinamas principas
»terseéjas moka“, ES teisés aktai nenustato — valstybéms naréms yra suteikiama diskrecijos teisé
parinkti valstybei palankiausig principo jgyvendinimo forma.

Komunaliniy atlieky tvarkymo valdymo funkcijas valstybé jgyvendina per sukurtg ir
funkcionuojangia institucing sistema. L. Zilinskiené valstybinj komunaliniy atlieky valdyma
apibrézia kaip ,,valstybés ir savivaldybés institucijy sistema, struktiira ir kompetencija
reguliuoti ir valdyti komunaliniy atlieky tvarkyma* (L. Zilinskiené, 2022:167).

Lietuvoje atlieky tvarkymo teisinio reguliavimo gaires nustato Lietuvos Respublikos
Konstitucija, jtvirtindama pareigg valstybei ir kiekvienam asmeniui saugoti aplinka nuo
kenksmingy poveikiy (53 straipsnio 3 dalis) ir imperatyvizuoja draudimg niokoti Zeme, jos
gelmes, vandenis, terSti vandenis ir ora, daryti radiacinj poveikj aplinkai bei skurdinti augalija
ir gyvinijg (54 straipsnio 2 dalis) (Lietuvos Respublikos Konstitucija, 1992).

Esminés komunaliniy atlieky tvarkymo nuostatos jtvirtintos Lietuvos Respublikos atlieky
tvarkymo jstatyme' Siame jstatyme pateikiamas komunaliniy atlieky apibrézimas — tai misrios
ir atskirai surinktos buitinés (buityje susidarancios) atliekos, iskaitant popieriaus ir kartono,
stiklo, metaly, plastiko, biologines, medienos, tekstilés, pakuociy, elektros ir elektroninés
jrangos, baterijy ir akumuliatoriy, taip pat stambigsias atliekas, jskaitant ¢iuzinius ir baldus, ir
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atliekos, surinktos i$ kity Saltiniy, kai jos savo pobiidziu ar sudétimi yra panasios j buitines
atliekas. Prie komunaliniy atliecky nepriskiriamos gamybos, sveikatos prieziiiros veikloje
susidarancios atliekos, zemés iikio, miskininkystés, Zvejybos, septiky, taip pat kanalizacijos ir
nuoteky valymo atliekos, jskaitant nuoteky dumbla, eksploatuoti netinkamos transporto
priemongés ir statybinés atlickos (Atlieky tvarkymo jstatymas, 2 straipsnio 39 dalis, 1998).

Komunaliniy atlicky tvarkymo paslaugos ES laikomos bendrojo intereso paslaugomis,
Lietuvoje priskiriamos vieSyjy paslaugy grupei. Atlieky tvarkymo jstatymo 2 straipsnio 40
dalyje nustatyta, kad komunaliniy atlieky tvarkymo paslauga — vieSoji paslauga, apimanti
komunaliniy atlieky surinkimg, vezima, naudojima, Salinima, §iy veikly organizavima,
stebésena, Salinimo viety veélesne prieziiirg; minéto straipsnio 43 dalyje pateikiama komunaliniy
atlieky tvarkymo sistemos definicija — tai organizaciniy, techniniy ir teisiniy priemoniy
visuma, susijusi su savivaldybiy funkcijy igyvendinimu atlieky tvarkymo srityje (Atlieky
tvarkymo jstatymas, 1998).

Lietuvos Respublikos vieSojo administravimo jstatymo 2 straipsnio 18 dalyje apibrézta
vieSoji paslauga — tai valstybés ar savivaldybiy kontroliuojamy juridiniy asmeny veikla
teikiant asmenims socialines, §vietimo, mokslo, kultiiros, sporto ir kitas jstatymy
numatytas paslaugas (Viesojo administravimo jstatymas, 1999).

Lietuvos Respublikos vietos savivaldos jstatymo 6 straipsnio 31 punkte nustatyta, kad
viena i§ savarankiSky savivaldybiy funkcijy yra ,komunaliniy atlieky tvarkymo sistemy
diegimas, antriniy Zaliavy surinkimo ir perdirbimo organizavimas, sqvartyny jrengimas ir
eksploatavimas® (Vietos savivaldos jstatymas, 1994).

Lietuvos Respublikos rinkliavy jstatymo 11 straipsnio 1 dalies 8 punkte
reglamentuojama, kad savivaldybés taryba savo teritorijoje turi teis¢ nustatyti rinkliavg uz
~komunaliniy atlieky surinkimq is atlieky turétojy ir atlieky tvarkymqg* (Rinkliavy jstatymas,
2000).

Kitos komunaliniy atlieky tvarkymo teisinés ir politinés priemonés yra Valstybinis atlieky
prevencijos ir tvarkymo 2021-2027 mety planas, Atlieky tvarkymo taisykles, kurios nustato
bendrus atlieky tvarkymo reikalavimus, Vietinés rinkliavos ar kitos jmokos uz komunaliniy
atlieky surinkimg 1§ atlieky turétojy ir atlieky tvarkyma dydzio nustatymo taisykles, kt.

ES nenustato konkretaus modelio, kaip valstybése narése turi biti organizuojamas
komunaliniy atlieky tvarkymas, jskaitant vartotojy (komunaliniy atlieky, susidaranciy namy
tkyje, turétojy) apmokestinimg taikant principg ,,terS¢jas moka*.

Valstybése narése ir (ar) atskirose jy savivaldybése (vietos savivaldos administraciniuose
vienetuose) taikomi skirtingi kriterijai, nustatant kainodarg vartotojams uz atlieky tvarkyma.
Kainodaros sandarai reikSmingi tokie rodikliai: nekilnojamojo turto plotas, atlieky kiekis,
konteineriy dydis, surinkimo daznumas, namy tkio dydis, pajamos, verté, suvartojamo
geriamojo vandens kiekis ir kt.). Dazniausiai komunaliniy atlieky tvarkymas priskiriamas
vietos savivaldos savarankiSkai teikiamoms vieSosioms paslaugoms.

ES valstybése taikomi (vyraujantys) trys kainodaros uz komunaliniy atlieky tvarkyma
nustatymo modeliai, kuriais siekiama jgyvendinti principg ,terSéjas moka: a) valstybinis
reguliavimas (Latvija nuo 2009 m. lapkricio 1 d., Lietuva nuo 2023 m. sausio 1 d.); b) fiksuotos
rinkliavos dydzio/ jmokos nustatymas, c) ,,Mokek, kiek i§meti‘ arba atlieky kiekio (angl. Pay-
As-You-throw).

»Mokek, kiek iSmeti“ arba atlieky kiekio modelio esmé — subjektai uz buityje
susidaran¢iy komunaliniy atlieky i§vezima moka pagal atiduoty tvarkyti atlieky kiekj. Nors tai
biity ar¢iausiai principo ,.terS¢jas moka“ esmei (kuo maziau sugeneruojama atlieky, tuo maziau
mokama uz jy tvarkyma), taCiau tai suponuoja pradiniy investicijy (pvz., atliekas sverianciy
konteineriy) poreikj. Nors ,,Mokék, kiek iSmeti“ (angl. Pay-as-you-throw) sistema
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aplinkosauginiu pozitriu vertinama labai teigiamai, taciau vis dar diegiama tik jgyvendinant
atskirus projektus miestuose /savivaldybése.

ES wvalstybés narés palaipsniui siekia atsisakyti fiksuoty rinkliavy/imoky, kaip
neefektyvaus modelio.

Valstybinio reguliavimo modelio esm¢ yra ta, kad dalj kainos uz komunaliniy atlieky
tvarkyma nustato valstybinis reguliuotojas, o kitg dalj — savivaldybé. Tai galima vertinti ir kaip
teigiamg pasirinkimg: mazinamas kainy skirtumas tarp atskiry savivaldybiy, kainodaros
skaidrumo tikimybé ir kt., ir kaip neigiamg faktoriy: savivaldos autonomijos ribojimas (nors
istatymu savivaldybei perduodama komunaliniy atlieky sistemos organizavimo funkcija, taciau
nustatant rinkliavos dydi — ] procesa jtraukiamas valstybinis reguliuotojas), papildomas
subjektas (valstybinis reguliuotojas) salygoja papildoma administravimo islaidy poreikj.

Latvijoje ir Lietuvoje nuo 2023 m. sausio 1 d. (Lietuvos Respublikos atlieky tvarkymo
jstatymo Nr. VIII-787 2, 112, 12, 28, 30, 30!, 302, 35! straipsniy pakeitimo ir jstatymo
papildymo 25!, 30% 30% 30° 30% 307, 308 30°straipsniais, septintuojul ir
septintuoju? skirsniais jstatymas), siekiant uztikrinti viesyjy paslaugy kainodaros skaidruma,
komunaliniy atlieky tvarkymo kainy reguliavimo procese kartu su savivaldybémis dalyvauja ir
valstybinis reguliuotojas: VieSyjy komunaliniy paslaugy komisija (angl. Public Utilities
Commission) Latvijoje ir Valstybiné energetikos reguliavimo taryba (angl. National Energy
Regulatory Council) Lietuvoje.

Komunaliniy atlieky tvarkymo paslaugu kainodaros nustatymo ypatumai Lietuvoje

AT] papildzius naujomis nuostatomis (Lietuvos Respublikos atlieky tvarkymo jstatymo
Nr. VIII-787 2, 112, 12, 28, 30, 30, 302, 35! straipsniy pakeitimo ir jstatymo papildymo 254,
303, 30% 30°, 30°, 307, 308, 30° straipsniais, septintuojul ir septintuoju? skirsniais jstatymas),
nuo 2023 m. sausio 1 d. buitiniy vartotojy komunaliniy atlieky tvarkymo reguliavime jvyko
esminiai poky¢€iai. Teisiniu reguliavimu jtvirtintas komunaliniy atlieky tvarkymo paslaugy
kainodaros modelis, kurio esmé yra ta, kad komunaliniy atliecky tvarkymo regioniniy
regulivojamyjy kainy ir bendro atlieky deginimo jrenginio, atlieky deginimo jrenginio
valdytojy deginamy po riSiavimo likusiy, perdirbti ir pakartotinai panaudoti netinkamy
energeting verte turiniy komunaliniy atlieky deginimo 1 tonos jkainio virSutiniy
riby nustatyma, priezilira, jy nustatymo metodiky tvirtinima, investicijy derinima, iSankstiniy
gin¢y sprendimo ne teisme tvarka nagrin€jima, reguliuojamy veikly sgnaudy atskyrimo
kontrole, kad biity veiksmingai atskirtos reguliuojamyjy veikly sanaudos nuo kity sgnaudy,
informacijos  teikimo  taisykliy  tvirtinimg, techninés  uZduoties tvirtinimg pavesta
vykdyti Valstybinei energetikos reguliavimo tarybai (VERT), t. y. dalj bitinyjy kasty,
reikalingy komunalinéms atlieckoms tvarkyti, pavedama nustatyti VERT.

ATT jtvirtintas principy paketas, kuriais privaloma vadovautis nustatant komunaliniy
atlieky tvarkymo paslaugy kainodarg: solidarumo, proporcingumo, nediskriminavimo, sgnaudy
susigrazinimo, skaidrumo principais ir atlieky tvarkymo srityje taikomu principu ,terS¢jas
moka“.

Solidarumo principas grindZziamas nuostata, kad nustatant rinkliava ar kitag jmoka uz
komunaliniy atlieky surinkima 1§ atlieky turétojy ir atlieky tvarkyma, biitina jvertinti, jog dél
tam tikry objektyviy priezas€iy turintys palankesnes salygas (d¢l ekonominiy, gyvenamosios
vietos, atstumo iki atlieky tvarkymo jrenginiy ir kt.) komunaliniy atlieky turétojai prisidéty prie
komunaliniy atlieky tvarkymo finansavimo, siekiant sudaryti prieinamas salygos naudotis
komunaliniy atlieky tvarkymo paslaugomis komunaliniy atlieky turétojams, kurie tokiy salygy
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neturi ir kuriems rinkliava ar kita jmoka uz komunaliniy atlieky surinkima i§ atlieky turétojy ir
atlieky tvarkyma tampa didesne nasta.

Proporcingumo principas. Esmé — siekiama uZztikrinti, kad rinkliavos ar kitos jmokos uz
komunaliniy atlieky surinkimg i$ atlieky turétojy ir atlieky tvarkyma dydis nevirSyty to, kiek
yra biitina komunaliniy atlieky tvarkymo sistemos eksploatavimo ir komunaliniy atlieky
tvarkymo paslaugos finansavimo tikslui pasiekti. AT] iSple¢iant §io principo turinj nurodoma,
jog principas reikalauja, kad komunaliniy atlieky turétojams nustatyta rinkliava ar kita jmoka
uz komunaliniy atlieky surinkima i§ atlieky turétojy ir atlieky tvarkyma biity proporcinga
galiniam susidaryti ar susidaranfiam komunaliniy atlieky kiekiui dél atlieky turétojy
nekilnojamojo turto ir jo panaudojimo paskirties ir (ar) veiklos.

Nediskriminavimo principas skirtas garantuoti, kad nustatant rinkliavg ar kita jmoka uz
komunaliniy atlieky surinkimg i$ atlieky turétojy ir atlieky tvarkyma tos pacios kategorijos
komunaliniy atlieky turétojams, turi buti taikomi vienodi rinkliavos ar kitos jmokos uz
komunaliniy atlieky surinkimg i§ atlieky turétojy ir atlieky tvarkyma nustatymo ir
apskai¢iavimo metodai, tvarka ir dydis.

Sgnaudy susigrqgzinimo principas reiSkia, kad uZz suteikta paslauga gautos pajamos
padengty biitingsias su komunaliniy atlieky tvarkymu susijusias sgnaudas, reikalingas tai
paslaugai teikti. Sio principo jgyvendinimas reikalauja nustatyti tokj rinkliavos ar kitos jmokos
uz komunaliniy atlieky surinkimg i§ atlieky turétojy ir atlieky tvarkyma dydj, kuris uztikrinty,
kad komunaliniy atlieky turétojai padengty butingsias su komunaliniy atlieky tvarkymu
susijusias sgnaudas, kurios patiriamos siekiant uztikrinti, kad komunaliniy atlieky tvarkymo
sistema atitikty teisés aktuose nustatytus reikalavimus. Sio principo esmé — komunaliniy
paslaugy tvarkymas negali biiti nuostolingas.

Skaidrumo principas suponuoja informacijos apie rinkliavas ir kitas jmokas vieSuma (turi
biti vieSai prieinama informacija apie apskai¢iavimo metodus, tvarka ir dydj).

Nustatant komunaliniy atlieky tvarkymo paslaugy kaing, svarbu jvertinti Siuos aspektus:
ar mokamas dydis uZtikrins ilgalaikj komunalinéms atlickoms tvarkyti skirtos infrastruktiros
eksploatavimg ir atnaujinima; ar bus uZtikrinta reali galimybé komunaliniy atlieky turétojams
dalyvauti tvarkant komunalines atliekas. Prioritetinis aspektas — komunaliniy atlieky tvarkymo
paslaugy kaina turi salygoti aplinkos tarSos mazZinima.

Istatymas nustato pareigg savivaldybés tarybai nustatyti rinkliavos ar kitos jmokos uz
komunaliniy atlieky surinkimag 1§ atlieky turétojy ir atlieky tvarkyma dydj, taciau jtvirtina ribas
— §is dydis negali virSyti Valstybinés energetikos reguliavimo tarybos nustatyto regioninés
kainos dydzio. Pagal AT] 25! straipsnj, Valstybinés energetikos reguliavimo taryba tvirtina

v —

vt —

Nustatant rinkliavos ar kitos jmokos uz komunaliniy atlieky surinkima i§ atlieky turétojy
ir atlieky tvarkyma dydj, Savivaldybés taryba privalo vadovautis Vyriausybés patvirtintomis
vietinés rinkliavos ar kitos jmokos uz komunaliniy atlieky surinkima i§ atlieky turétojy ir atlieky
tvarkyma taisyklémis ir savivaldybiy vietinés rinkliavos ar kitos jimokos uz komunaliniy atlieky
surinkimg 1§ atlieky turétojy ir atlieky tvarkyma dydZzio nustatymo teisés aktais.

AT] 302 straipsnio 6 dalyje nustato regioninés kainos sudarymo mechanizmg ir principus:
iskaitant protingumo kriterijy atitinkancig investicijy graza, kaina grindZiama biitinosiomis su
komunaliniy atliecky tvarkymu susijusiomis pagristomis sgnaudomis, reikalingomis
komunaliniy atlieky tvarkymo paslaugai suteikti, ilgalaikiam komunalinéms atlickoms tvarkyti
skirty regioniniy komunaliniy atlieky tvarkymo jrenginiy eksploatavimui, jy atnaujinimui,
plétrai uztikrinti, priimtinos komunaliniy atlieky tvarkymo paslaugos teikimo uztikrinimui ir
aplinkos tarSos mazinimui.
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I butingsias sanaudas nejeina: komunaliniy atliecky tvarkymo administravimo,
komunaliniy atlieky tvarkymo 1éSy administravimo sgnaudos bei komunaliniy atlieky
surinkimo ir vezimo i§ atlieky turétojy paslaugy kaina.

Nustatant regioninés kainos biitingsias sgnaudas, jvertinama ir atskiry komunaliniy
atlieky tvarkymo paslaugy sutartys, biitinos investicijos ir atidéjiniy sgvartyny uzdarymui
poreikis nenutrikstamam ir aplinkosauginius reikalavimus atitinkan¢iam komunaliniy atlieky
tvarkymui uztikrinti. | biitingsias sanaudas taip pat jeina: Regioninio atlieky tvarkymo centro
atlieky deginimo sgnaudos, patiriamos atsiskaitant su bendro atlieky deginimo jrenginio ir (ar)
atlieky deginimo jrenginio valdytoju uz po risiavimo likusias netinkamas perdirbti ar kitaip
panaudoti energine verte turin¢ias sudegintas komunalines atliekas.

Pazymétina, kad VERT nustatytos regioninés kainos gali biiti koreguojamos kartg per
metus.

Skaidrumo ir vieSumo uztikrinimui galiojan¢ios regioninés kainos privalo bati
skelbiamos VETR interneto svetaingje ir kitomis priemonémis.

Savivaldybiy tarybos, tvirtindamos rinkliavos ar kitos jmokos uz komunaliniy atlieky
surinkima 1§ atlieky turétojy ir atlieky tvarkyma dydzius, jvertina: a) VERT nustatytas
regionines kainas; b) Vyriausybés patvirtinty vietinés rinkliavos ar kitos jmokos uz
komunaliniy atlieky surinkima 1§ atlieky turétojy ir atlieky tvarkyma taisykliy reikalavimus; c)
savivaldybiy vietinés rinkliavos ar kitos jmokos uz komunaliniy atlieky surinkimg i§ atlieky
turétojy ir atlieky tvarkyma dydZio nustatymo teisés akty reikalavimus; d) atlieky turétojy
(fiziniy asmeny) mokama suma uz paslaugas nevirSys 1 procento vidutiniy ménesio statistiniy
savivaldybés namy tikio pajamy (jei sudéjus virSija §j dydj — savivaldybés i§ naujo turi jvertinti
komunaliniy atlieky tvarkymo administravimo, komunaliniy atlieky tvarkymo 1éSy
administravimo sgnaudas ir perskai¢iuoti rinkliavos ar kitos jmokos uz komunaliniy atlieky
surinkima 1§ atlieky turétojy (fiziniy asmeny) ir atlieky tvarkyma dydj, kad jis nevirSyty vieno
procento vidutiniy ménesio statistiniy savivaldybés namy tkio pajamy). Prideda: a)
savivaldybés komunaliniy atlieky tvarkymo administravimo, komunaliniy atlieky tvarkymo
1¢8y administravimo sgnaudas; b) komunaliniy atlieky surinkimo i§ atlieky turétojy ir vezimo
paslaugy kaing.

[statymy leidéjas, jtvirtings nuostatg, kad atlieky turétojy (fiziniy asmeny) mokama suma
uz paslaugas nevirSys 1 procento vidutiniy ménesio statistiniy savivaldybés namy tikio pajamuy,
1§ teisy nuosekliai laikosi pozicijos, kad §i paslauga turi biti jperkama. AnalogiSka nuostata yra
ATI 30 straipsnio 17 dalyje — savivaldybés privalo uzZtikrinti, kad komunaliniy atlieky
tvarkymo paslauga bity visuoting, geros kokybés, prieinama (jperkama) ir atitikty
aplinkosaugos, techninius-ekonominius ir visuomenés sveikatos saugos reikalavimus. Reikty
sutikti su L.Zilinskiene, kuri svarsto ar tokiu reguliavimu nepaneigiama principo ,.ter¢jas
moka“ esmeé: ,,Principas ,,terS¢jas moka“ pirmiausia orientuotas ] iSlaidy padengima, todél
tokiu biidu nustatytas mokestis gali nederéti su reikalavimu, kad paslauga biity jperkama. AT]
nepateikia jokio paaiSkinimo, kaip derinti paslaugy jperkamumo reikalavimg su principu
»terS¢jas moka®, ar tai reiskia, kad komunaliniy atlieky tvarkymo srityje principas ,.ter$¢jas
moka“ taikomas tik i$ dalies. VieSosios paslaugos koncepcija taip pat nepateikia atsakymo j §j
klausima, taciau galime spresti, kad dideli mokesc¢iai uz atlieky tvarkyma gali nebeuZtikrinti
savo paskirties, t. y. teikti nauda visuomenei® (Zilinskien¢, 2022: 241).

AT] reglamentuojama, kad taikant rinkliava ar kita jmoka uz komunaliniy atlieky
surinkimg 1§ atlieky turétojy (fiziniy asmeny) ir atlieky tvarkymg savivaldybéje, turi biti
uztikrinamas savivaldybéje surenkamy komunaliniy atlieky tvarkymo sgnaudy, apskai¢iuojamy
pagal galiojancig regioning kaing, kompensavimas regioniniam atlieky tvarkymo centrui ir
atliecky surinkéjams. Savivaldybés taryba gali teikti lengvatas atlieky turétojams (fiziniams
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asmenims) savivaldybés biudZzeto sgskaita. Lengvatos atlieky turétojams teikiamos
savivaldybés tarybos nustatyta tvarka.

Taigi, AT] pakeitus nuostatas, valstybinis reguliuotojas jgyja kompetencija nustatyti dalj
vartotojy mokamos galutinés kainos uz atlieky tvarkyma, t. y. reguliuoti atlieky tvarkymo
sgvartyne kastus; valstybinis reguliuotojas nenustatys kitos mokescio dalies, kuri siejama su
atlieky surinkimu, vezimu ir sistemos/rinkliavy administravimu. Antra, kei¢iantis rinkliavy
(imoky) nustatymo mechanizmui — maz¢ja savivaldybiy reikSmé nustatant galutinj rinkliavos
uz atlieky tvarkyma dydj.

Valstybinio komunaliniy atlieky tvarkymo reguliavimo modelis Latvijos Respublikoje

Latvijos Atlieky tvarkymo jstatymo (Waste Management Law) 1 straipsnio 3 punkte
pateikiama komunaliniy atlieky definicija, kuri i§ esmés atskleidzia Sios riiSies atlieky sudét;:
nerasiuotos komunalinés atliekos ir atskirai 1§ namy tkiy surinktos atliekos, jskaitant popieriy
ir kartong, stikla, metalus, plastika, biologines atlickas, mediena, tekstilg, pakuotes, elektros ir
elektroninés jrangos atliekas, baterijy ir akumuliatoriy atliekas, dideles atliekas, pvz., ¢iuZinius
ir baldus, taip pat nertiSiuotos atliekos ir atskirai i$ kity Saltiniy surinktos atliekos, kuriy savybés
ir sudétis panaSios 1 namy ukiy atliecky. Komunalinémis atlieckomis nelaikomos gamybos
atlieckos, zemés tkio atliekos, miSkininkystés ir zuvininkystés veiklos atliekos, septiky ir
nuoteky kanalizacijos tinkly ir valymo atliekos, iskaitant nuoteky dumbla, eksploatuoti
netinkamos transporto priemonés arba atliekos, susidariusios vykdant statybos darbus ir
griaunant statinius.

Buitiniy vartotojy komunaliniy atlieky tvarkymas — vieSoji paslauga, uz kurios
organizavimg atsakingos savivaldybés (Waste Management Law, 8 straipsnis). Tai —
savarankiska savivaldybiy funkcija: vietos valdZios institucijos gali pacios rinktis komunaliniy
atlieky tvarkymo paslaugy teikeja ir nustatyti mokestj uz komunaliniy atlieky tvarkyma.

Latvijoje komunaliniy atlieky tvarkymo sektoriuje dalyvaujancio valstybinio reguliuotojo
— VieSyjy komunaliniy paslaugy komisijos veikla reglamentuoja atskiras teisés aktas —
Istatymas dél komunaliniy paslaugy reguliuotojy (On Regulators of Public Utilities ). Tai
instituciSkai ir funkciSkai nepriklausoma, visateisé, savarankiska, vieSosios teisés
reglamentuojama jstaiga (On Regulators of Public Utilities, 5 straipsnis), kuri reguliuoja
vieSgsias paslaugas energetikos, elektroniniy rysiy, pasto, komunaliniy atlieky tvarkymo ir
vandentvarkos sektoriuose (On Regulators of Public Utilities, 2 straipsnio 2 dalis).

Mokestis uz nertSiuoty komunaliniy atlieky tvarkyma, iSskyrus komunaliniy atlieky
naudojima, pradiniam atlieky gamintojui ar turétojui susideda i§ dviejy daliy: 1) savivaldybeés
tarybos sprendimu patvirtinta rinkliava uz komunaliniy atlieky tvarkyma, j kurig jskai¢iuojamos
visos neriiSiuoty ir atskirai surinkty atlieky surinkimo, vezimo, perkrovimo ir riiSiavimo bei kity
istatymy ir kity teisé€s akty nustatyty veiksmy, kuriy imamasi iki atlieky naudojimo ir dél kuriy
sumaz¢ja Salinamy atlieky kiekis, sagnaudos, mokestis uzZ atlieky saugojima ir Siai veiklai
reikalingy infrastruktiiros objekty jrengima bei priezilira, taip pat nertiSiuoty ir atskirai surinkty
biologiniy atlieky tvarkymo sgnaudy ir nurodytos rinkliavos skirtumas; 2) komunaliniy atlieky
Salinimo sgvartynuose tarifas, patvirtintas VieSyjy komunaliniy paslaugy komisijos (On
Regulators of Public Utilities, 39 straipsnio 1 dalis).

Komunaliniy atlieky Salinimo savartyne tarifas apskai¢iuojamas pagal VieSyjy
komunaliniy paslaugy komisijos patvirtintg metodika, ] ji jskai¢iuojamos iSlaidos, susijusios su
sgvartyno jrengimu ir eksploatavimu, atlieky paruo$imu Salinti, reguliariu atliecky sluoksnio
padengimu inertiniu sluoksniu, taip pat sgvartyno uzdarymo ir rekultivavimo bei uzdaryto
sgvartyno stebésenai ir priezitrai bent 30 mety po jo uzdarymo reikalingos iSlaidos, gamtos
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iStekliy mokestis uz Salinamas atliekas, kurio dydis nurodytas jstatymuose ir kituose teisés
aktuose. Pazymétina, kad ] tarifg, be kita ko, jtraukiamos ir iSlaidos, skirtos finansuoti
visuomenés Svietimo priemones, moksliniy tyrimy ir technologinés plétros veiklag (On
Regulators of Public Utilities, 41 straipsnio 1 dalis).

Teisinio reguliavimo analiz¢ parodeé, kad jstatyminiu lygmeniu néra jtvirtintas konkretus
modelis, kaip turi biiti nustatomas komunaliniy atlieky tvarkymo tarifas. Tai reglamentuoja
Viesyjy komunaliniy paslaugy komisijos patvirtinta Kietyjy atlieky salinimo paslaugy tarifo
apskaiciavimo metodika (Methodology for the Calculation of Solid Waste Disposal Service
Tariff).

VieSyjy komunaliniy paslaugy komisijos patvirtinta komunaliniy atlieky Salinimo
paslaugos tarify (EUR/t) atlieky tvarkytojas moka, kai nertiSiuotos komunalinés atliekos
perduodamos | komunaliniy atlieky sgvartyng. Tarifas nustatomas uz kiekvieng  sgvartyng
priimta nertsiuoty komunaliniy atlieky tong. | tarifg jskai¢iuojamos visos islaidos, susijusios su
neriiSivoty komunaliniy atlieky srauto tvarkymu savartyno teritorijoje (,,Tarifi®, Sabiedrisko
pakalpojumu regul€Sanas komisija).

Latvijoje savivaldybés nustato nesutvarkyty komunaliniy atlieky tvarkymo mokestj, kurj
sudaro mokesciai uz operacijas, atlickamas su nertisiuotomis komunalinémis atliekomis iKi
sgvartyno varty, ir VieSyjy komunaliniy paslaugy komisijos nustatytas mokestis (tarifas) uz
neriiSivoty komunaliniy atlieky tvarkyma sgvartyne. VieSyjy komunaliniy paslaugy komisijos
nustatomas mokestis (tarifas) apima veikla, vykdoma su neraiSiuotomis komunalinémis
atliekomis po to, kai jos patenka ] savartyna, jskaitant gamtos iStekliy mokestj uz Salinamas
atliekas. Perdirbimo, pakartotinio panaudojimo, energijos gavimo paslaugy kainos Latvijoje yra
nereguliuojamos (,,Atkritumu apglabasana®, Sabiedrisko pakalpojumu reguléSanas komisija).

Latvijoje yra 11 vieSyjy paslaugy teikéjy, kurie teikia komunaliniy atlieky Salinimo
paslaugas 11-oje komunaliniy atlieky Salinimo sgvartyny. Viesyjy paslaugy teikéjas, norédamas
teikti komunaliniy atlieky Salinimo paslauga, turi turéti prieZitiros institucijos iSduota licencija
Salinti komunalines atliekas sgvartyne ir patvirtinta komunaliniy atlieky Salinimo paslaugos
tarifg. Kita veikla, susijusi su komunaliniy atlieky tvarkymo paslaugy organizavimu ir
prieziiira, priklauso vietos valdZios institucijy kompetencijai (,,Waste Disposal®, Public
Utilities Commission).

Komunaliniy atlieky Salinimo paslaugy tarifai kiekviename atlieky tvarkymo regione
skiriasi, jy dydis priklauso nuo: atlieky, vezamy Salinti | sgvartyna, kiekio; naudojamy atlieky
tvarkymo technologijy, jrangos ir buidy; atlieky paruo$imo Salinimui; mechaniniam atlieky
apdorojimui naudojamy rusiavimo linijy; atskirty medziagy kokybés ir tolesnio apdorojimo
galimybiy; komunaliniy atlieky perkrovimo sto€iy jtraukimo ] sgvartyno infrastruktiira;
sgvartyno operatorius gaunamy (negaunamy) papildomy pajamy i§ komunaliniy atlieky
Salinimo paslaugos, pvz., elektros ir Silumos energijos gamybos i$ surinkty atlieky biodujy.
Visgi, vienas i8 pagrindiniy veiksniy, lemianciy tarifo dydj, yra atlieky tvarkymo technologiniai
sprendimai, kuriuos regiono savivaldybés pasirinko kartu su sgvartyno valdytoju, sieckdamos
uztikrinti buitiniy atlieky Salinimo paslaugos teikimg savo atlieky tvarkymo regione (,, Tarifi®,
Sabiedrisko pakalpojumu regulésanas komisija).

Pazymétina, kad nustatomas mokestis (tarifas) uz komunaliniy atlieky tvarkyma turi
padengti vieSosios paslaugos teikimo faktiSkai patirtas sgnaudas, tacCiau ] tarifg leidziama
jskai¢iuoti tik ekonomiskai pagrjstas ir su konkrecia paslauga susijusias sgnaudas — pareiga jas
pagristi tenka paslaugos teikéjui, o leistinos gauti investicijy grazos dydis yra apribotas
valstybinio reguliuotojo.

Apibendrinant, Latvijoje ir Lietuvoje taikomas valstybinio komunaliniy atlieky tvarkymo
kainy reguliavimo modelis i§ esmés nesiskiria, t. y. valstybinis reguliuotojas nustato biitingsias
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sanaudas, kurios reikalingos atliekoms tvarkyti sgvartyne, taciau nereguliuoja atlieky surinkimo
/ vezimo bei sistemos / rinkliavos (ar jmoky) administravimo sgnaudy. Galuting kaing
vartotojams uz komunaliniy atlieky tvarkyma (ijmoka / rinkliavg) nustato savivaldybeés.

Valstybinio komunaliniy atlieky tvarkymo reguliavimo perspektyvos

Valstybinio reguliavimo modelio komunaliniy atlieky tvarkymo sistemai teigiamy ir
neigiamy veiksniy prognozés pateikiamos jvertinant du aspektus: a) analizuojant Sio modelio
taikomg praktikg bei reglamentavimg Latvijoje; b) palyginant Lietuvos ir Latvijos teisinio ir
administracinio fono sutaptis ir/ar skirtumus bendrajame aplinkosauginiy priemoniy bei atlieky
tvarkymo sistemy kontekste.

Latvijos Respublikoje valstybinio komunaliniy atlieky tvarkymo reguliavimo modelis
taikomas jau daugiau nei desimt mety, taciau, autoriy nuomone, nors Lietuvoje buvo pasirinktas
analogiSkas modelis, igyvendinant ji buvo rengiamas teisés akty paketas, remiantis valstybinio
regulivotojo kitiems sektoriams (Silumos, geriamojo vandens, kt.) taikomais principais,
nevertinant kaimyninés $alies teisinio reguliavimo gerosios patirties bei i§8tkiy, kurie padéjo
atskleisti ir silpngsias §io modelio jgyvendinimo praktikoje puses.

Latvijos patirtis taikant valstybinj komunaliniy atlieky tvarkymo reguliavimg vertintina
nevienareikSmiskai. Viena vertus, valstybinio reguliuotojo dalyvavimas prisideda prie
kainodaros skaidrumo. Pazymétina, kad butent kainodaros skaidrumo aspektas ir yra
nulemiantis faktorius $io modelio pasirinkimui Lietuvoje. Nors iki Siol néra moksliniy tyrimy
ir apibendrinty statistiniy duomeny analizés, taciau Latvijos VieSyjy komunaliniy paslaugy
komisijos pateikiami atskiri pavyzdziai rodo, kad reguliuotojo sprendimu atlieky tvarkymo
tarifai, nepagrindus sanaudy, gali biti sumazinti 25 proc. (Annual Report 2015 Public Utilities
Commission of Latvia).

Kita vertus, tokio modelio taikymas neuZztikrina, kad skirtinguose regionuose gyventojy
mokama kaina uz komunaliniy atlieky tvarkymg tapty analogiSka — tikétina, kad ateityje §i
praktinio taikymo problema bus aktuali ir Lietuvoje (jau stebima ir $iuo metu, taciau dél labai
trumpo Sio modelio taikymo Lietuvoje termino, nuo iSvady susilaikoma). Tai aiSkintina tuo,
kad valstybinio reguliuotojo dalyvavimas nustatant komunaliniy atlieky tvarkymo sgvartyne
kaing negali daryti jtakos tokiems veiksniams, kaip, pavyzdZiui, ar yra jsteigtas atlieky pirminio
apdorojimo centras sgvartyne, gyventojy tankumui, atskiry atliecky tvarkymui, nuo kurio
priklauso bendras sgvartyne deponuojamy atlieky kiekis, naudojamoms technologijoms ir kt.,
kurie lemia tarify skirtumus (Annual Report 2016 Public Utilities Commission of Latvia).

Pazymétina, kad nors Latvijoje valstybinis komunaliniy atlieky tvarkymo reguliavimas
taikomas gerokai seniau nei Lietuvoje, taciau pagal sgvartynuose Salinamy atlieky kiekj abi
valstybés mazai skiriasi: Latvija— 31 proc., Lietuva— 33 proc. (2017 m.), ES tikslas —iki 2035
m. pasiekti 10 proc. ir mazesnj rodiklj (Europos Parlamentas, 2018).

ISvados

Valstybinio reguliuotojo jtraukimas j} komunaliniy atlieky tvarkymo reguliavimg ir
regioninés kainos, kaip dalies kainos uz komunaliniy atlieky tvarkyma, nustatymo
mechanizmas vertintinas ir kaip teigiamas pasirinkimas: mazinamas kainy skirtumas tarp
atskiry savivaldybiy, kainodaros skaidrumo tikimybé ir kt. Tac¢iau yra ir neigiamy aspekty:
savivaldos autonomijos ribojimas, papildomas subjektas (valstybinis reguliuotojas) salygoja
papildoma administravimo islaidy poreikj (toks poreikis nurodytas ir Jstatymo projekto
aiSkinamajame raste).
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Lietuvos ir Latvijos teisés aktai, reglamentuojantys komunaliniy atlieky tvarkyma,
komunaliniy atlieky tvarkymo sistemy diegimg, antriniy zaliavy surinkimo ir perdirbimo
organizavima, sgvartyny jrengimg ir eksploatavima priskiria savivaldybiy kompetencijai.

Latvijoje ir Lietuvoje taikomas valstybinio komunaliniy atlieky tvarkymo kainy
reguliavimo modelis i§ esmés nesiskiria, t. y. valstybinis reguliuotojas nustato butingsias
sgnaudas, kurios reikalingos atliekoms tvarkyti sgvartyne, taciau nereguliuoja atlieky surinkimo
/ vezimo bei sistemos / rinkliavos (ar jmoky) administravimo sgnaudy. Galuting kaing
vartotojams uz komunaliniy atlieky tvarkyma (jmoka / rinkliavg) nustato savivaldybés. Tyrimas
parodé, kad Latvijoje Sio modelio taikymas neuztikrina, kad skirtinguose regionuose gyventojy
mokama kaina uz komunaliniy atlieky tvarkyma tapty analogiska.

Manytina, kad optimistinis siekis — naujai jtvirtintu valstybinio reguliavimo modeliu
pasiekti komunaliniy atlieky susidarymo ir Salinimo sgvartynuose kiekio mazinimg gali biiti
nepasiektas, nes Latvijoje §] modelj taikant jau daugiau nei deSimt mety, faktiSkai minéti
rodikliai yra analogiskai Lietuvos rodikliams.
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PERSPECTIVES OF STATE REGULATION OF MUNICIPAL WASTE
MANAGEMENT IN LITHUANIA

Daiva BEREIKIENE, Aist¢ GRISKONYTE
Mykolas Romeris University
Summary

The article analyzes the changes in the regulation of municipal waste management of household
users in Lithuania and provides forecasts of the advantages and disadvantages of the new model.
European Union members have the right of discretion to establish and apply different methods of setting
tariffs (tolls). There are three prevailing methods of setting tariffs (tolls): fixed-rate toll (payments),
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"Pay-as-you-throw" and state regulation (Latvia, from January 1st, 2023, Lithuania). EU member states
are gradually phasing out of fixed fees (payments) as it is criticized and considered ineffective. From
January 1st, 2023, the municipal waste management system of household users is being modified in
Lithuania, and a state regulator is being established. The essence of the state regulation model is that
part of the price for municipal waste management is determined by the state regulator, and the other part
by the municipality. It is investigated whether such a regulatory model of municipal waste management
has only positive or contradictory features.

Improving waste management is one of the 5 priorities of the European Green Deal. Appropriate
pricing of municipal waste management services for municipal waste collection from waste holders and
waste management can have several practical implications, such as encouraging waste avoidance and
recycling. Thus, the improvement of waste management is directly related to the selection of a municipal
waste management pricing model, according to which it would be clear which institution and in what
terms approves the methodology for calculating the price for municipal waste management, which
institution and in what terms calculates the projects of these prices, what are the bases for pricing and
principles and what are the bases for price review and change.

The purpose of this article is to reveal the peculiarities of the regulation of municipal waste
management for household users in Lithuania and to provide predictions as to whether the new model
will have an impact on a more efficient system of taxation of municipal waste management services.
The subject of the research consists of two aspects: a) analysis of the content of state regulation as a
method of setting tariffs (fees) for household consumers for municipal waste management; b)
peculiarities of municipal waste management regulation in two jurisdictions: Lithuania and Latvia.

It is concluded that the inclusion of the state regulator in the regulation of municipal waste
management and the mechanism for determining the regional price as a part of the price for municipal
waste management can be evaluated as a positive choice: the price difference between individual
municipalities is reduced, the possibility of pricing transparency, etc., and as a negative factor :
restriction of self-government autonomy, an additional entity (state regulator) results in an additional
need for administration costs.

The legal acts of Lithuania, as well as of Latvia, which regulate the management of municipal
waste, the implementation of municipal waste management systems, the organization of the collection
and processing of secondary raw materials, the installation and operation of landfills belong to the
competence of municipalities. The model of state price regulation of municipal waste management
applied in Latvia and Lithuania is not fundamentally different, i.e. the state regulator determines the
necessary costs that are required for handling waste in a landfill, but does not regulate the costs of waste
collection/transportation and system/toll (or fee) administration. The final price to consumers for
municipal waste management (fee) is set by the municipalities. It is noted that the optimistic goal of
reducing the amount of municipal waste generated and disposed of in landfills with the newly
established state regulation model may not be achieved, because this model has been applied in Latvia
for more than ten years, and the aforementioned indicators are actually analogous to the indicators in
Lithuania.

The Republic of Latvia was chosen for comparative analysis for several reasons: analogous Soviet
experience; the independence of the state was regained at the same time, which led to fundamental
reconstructions of the approach to waste management and the general importance of environmental
protection; both states have similar geopolitical, demographic and economic indicators, both states
became European Union members at the same time - on 1st of May, 2004. Although both countries have
currently chosen a state regulatory model for municipal waste management and its content is regulated
similarly, this model has been operating in Latvia since November 1st, 2009, while in Lithuania since
January 1st, 2023. This publication presents a comparison of the state legal regulation of municipal
waste management, and discusses Latvian practice.

Qualitative research methods applied in the work: systematic analysis, analysis of legal sources.
A logical method was used for conclusions and generalizations. With the help of the comparative
method, a comparative analysis of the state regulation of municipal waste management of the Republic
of Lithuania and the Republic of Latvia was carried out, the legal acts of both countries regulating the
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peculiarities of municipal waste management were examined in order to highlight common theoretical
bases, similarities and/or differences, examples of good practice and alternatives to legal regulation were
sought.

Keywords: environmental protection, waste management, municipal waste, state regulation, Latvia
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Abstract. The information presented in this article allows us to reveal the historical connection between
operational activities and criminal intelligence. The object of the research is the historical connection between
operational activities and criminal intelligence in Lithuania. The aim of the study is to reveal the historical
development of the concepts of operational activity and criminal intelligence in Lithuania, emphasizing the
increasing importance of ethics for criminal intelligence. Operational activity is usually associated with —the
activities of criminal services, which are concerned only with gathering information and —detecting crime and
take this for granted and not analysed. The history of operational activities from 1918 to the present day shows a
fundamental similarity: secret services have been in existence throughout history. Whether in order to preserve
the state or in the face of changes in governance, the principle of operational activity has remained similar. After
Lithuania regained its independence, the most important date for criminal intelligence is 2013-01-01, when the
Law on Criminal Intelligence of the Republic of Lithuania was adopted. The article emphasizes that it aims to
ensure the protection of human rights and freedoms, regulate the bases of operational activities, etc. The expressed
thoughts do not raise any doubts about the need for ethics in criminal intelligence. Ethics becomes a necessary
part of the concept of criminal intelligence when comparing it with operational activities, therefore the article
briefly presents two essential ways of how criminal intelligence in Lithuania functions whilst facing ethical issues.
First are actions imitating a criminal act and second, secret surveillance. The conclusions state that experienced
painful historical facts, the creation of a democratic state influenced the change of the name of the operative
activity of the Republic of Lithuania to the name of the criminal intelligence of the Republic of Lithuania. Criminal
intelligence officers perform their functions legally, i.e., in accordance with legislation. Every legal act protects
human constitutional and natural rights. However, there are exceptions that these rights may be violated if it is
required to stop a crime, protect the state or human rights and freedoms. Every action of criminal intelligence can
be considered moral if it does not violate legal norms.

Keywords: operative activity, criminal intelligence, historical development, independence of Lithuania.

Introduction

In today's society, the ways in which crimes are committed are increasingly sophisticated
and are carried out with the help of new technologies that make it possible to carry out a crime
without leaving large marks. However, any crime violates the rights and freedoms of society
and its members, and it is therefore important that people's natural rights and freedoms are
protected from violation. Operational activities are a special type of law enforcement activity.
Traditionally, the =content of operational activities is defined as the totality of the means of
operational search-, which cannot be made public. Actions can be neutral and have some
coercive elements in the exercise of governmental powers that restrict some of the constitutional
rights of citizens, as stated by Laurinavi¢ius (2001).
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As the governments of the states change, so do the enforcement of laws and the basis of
their application. One of the historically changed legal acts is criminal intelligence, which has
long been known and used when discussed as an operational activity. AnuSauskas (2014)
reviews historical facts in operational activities, criminal intelligence. The history of criminal
intelligence has its most important historical dates, which adjusted the composition, operation,
subjects and functions of intelligence to adapt to the problems of that time. Gutauskas (2019,
2022) discusses the application of the measures enshrined in the law on criminal intelligence
and the protection of human rights in today's modern world, Buéitinas (2022), Kraujalis &
Malewski (2022) focuses on the application of the latest scientific and technological
achievements in criminal intelligence when investigating criminal acts, and on the use of
technical measures Tarasevicius (2017) discusses the legality of its use in criminal intelligence.
Markevicius (2021) is interested in the effective protection of the right to private life by
applying criminal intelligence measures, Sakalien¢ (2021) analyses the legitimacy of using
criminal intelligence data in the investigation of official and/or disciplinary offenses.

Since its inception, when it was still called an operational activity, criminal intelligence
has been a constant subject of debate among legal researchers and legal practitioners. Some of
the authors who examined it in their publications expressed sympathy for it, stating that criminal
intelligence ensures a better detection and investigation of a criminal offense and at the same
time is an irreplaceable opportunity to better prepare a case for trial (Ancelis, 2009), that
criminal intelligence and pre-trial investigation generally cannot function without each other
(Liutkevicius, 2006), therefore, criminal intelligence, as a means of fighting crime and an
instrument of information gathering, is necessary and must be implemented as efficiently as
possible both by improving its legal regulation and methods and forms (Andrejevas, 2011).
Another part of the authors expressed an obvious criticism of criminal intelligence, warning
that this activity is characterized by unclear legal regulation (Lankauskas, Muleviéius &
Zaksaite, 2013) and drawing attention to the fact that criminal intelligence, like every secret
surveillance system, is characterized by the threat of abuse (Gutauskas, 2019).

In order to avoid such ethical problems as abuse, ethics becomes a necessary part of the
(2011) overview of the professional ethics standards of civil servants helps highlight the
professional ethics aspects of criminal intelligence officers. Mulevicius and Petrosius,
discussed the moral and ethical evaluations related to the special means and methods used in
operational activities, as well as certain restrictions on human rights and freedoms, possible
during certain operational actions.

The object of the research is the historical connection between the concepts of operative
activity and criminal intelligence in Lithuania.

Goal of the research. To reveal the historical development of the concepts of operative
activity and criminal intelligence in Lithuania, emphasizing the growing importance of ethics.

Research tasks. To implement the objective, the following tasks were set out: to conduct
analysis of scientific literature on theoretical aspects of concept of operational activity and
changes in criminal intelligence in Lithuania; to conduct a study of historical dates that changed
operational activities into criminal intelligence, to identify methods of operation of criminal
intelligence, facing ethical problems.

In order to protect society from danger and to safeguard people's natural rights, it is
important to amend and apply legislation in a way that protects human rights and freedoms.
The operation of operational activities is the laying of the foundations for the operation of
criminal intelligence, and it is therefore important to talk about how the operation of these two
concepts has changed in the attempt to combat the criminal world.
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Concept of operational activity and changes in criminal intelligence in Lithuania

This part of the article is concerned with the history, the facts of which make it possible
to highlight the differences and similarities between operational activities and criminal
intelligence, establishing the commonality between these concepts. In order to understand the
concept of operational activities, it is important to analyse the legislation governing these
activities, which is legally constituted and accessible to the public, and to understand the
functions of operational activities. The Law of the Republic of Lithuania on Operative
Activities states that operative activities are public and secret activities of an intelligence nature
carried out by the subjects of operative activities in accordance with the procedure laid down
by this Law. It is noted that this legislation is now obsolete, but it is one of the legal sources
that defines this concept precisely.

It is necessary to emphasise the principles that guide operational activities in the exercise
of their functions. The principles set out in the legislation reveal the values that operational
activities are aimed at protecting. Operational activities are based on the principles of legality,
the safeguarding of human and civil rights and freedoms, the protection of the public interest,
conspiracy, confidentiality, and a combination of public and secret means and methods. These
principles make it clear to the public that the most important values protected by operational
activities are the human being and all that is involved in ensuring his or her security. The
principle of legality makes it clear that operational activities are guided by legal norms, despite
the implementation of their tasks, which are not infrequently carried out through secrecy.
Mulevicius and Petro$ius, in their review of the principles of operational activity, add that
operational activity is guided by additional principles that are not mentioned in the law, but
which are also important - the principles of humanism, scientificity, equality of people before
the law, morality, autonomy, etc. (Mulevicius and Petrosius, 2005). The upholding of principles
is an expression of the morality of operational activity, as it protects the values that have been
formed in society, and therefore such activity is seen as ethical and moral towards citizens
whose values, rights and freedoms are protected.

Operational activity is one of the functions of law enforcement in the fight against evil
that is directed against good. Although operational activities are carried out lawfully, not all
attempts to deal with evil succeed on the basis of actions that do not violate human
constitutional rights. Mulevicius and Petrosius (2005) add that operational activities, in order
to fight crime in a noble way, use methods and means that may be judged negatively. In the
process, operational activities make use of conspiracy and disinformation measures, establish
relations of secret cooperation, interfere with a person's private life, secretly obtain information
about residential and non-residential premises, use technical means for special procedures, etc.
(Mulevicius and Petrosius, 2005). It is precisely these features that reveal that operational
activities are confronted with a line of right and wrong that can easily be crossed.

When choosing the method of operational activity that is necessary to protect the State
and its society from criminal attempts, it is essential to assess that the method chosen is
appropriate to the objective to be achieved. In the case of a mode of action which affects human
rights and freedomes, it is important to be guided throughout the process by the law, which is
inseparable from the observance of morality.

An overview of the concept of operational activity allows us to compare this law
enforcement activity with the current criminal intelligence activity established in 2013. The
comparison between these two activities in the fight against the criminal world is relevant
because criminal intelligence is a new legal act replacing operational activities. It is therefore
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important to disclose both the legal changes and the historical facts that influenced the change
in the law.

The most important change took place when the Republic of Lithuania regained its
independence and the functioning of operational activities had to change, both in the principle
of legal regulation and in the sense of changing the concept. The most noticeable difference is
therefore in the names 'operational activities' and 'criminal intelligence’, which are different
from each other but have a commonality both in terms of function and history. Simkus and
Tarasevicius point out that the change in the theory of 'operational activity' was influenced by
changes in both social and economic relations, and that, as the state became democratic, the old
totalitarian practices of governance could not be adequately adapted to the new one (Simkus
and Tarasevicius, 2002). Society was changing, human rights were evolving, cooperating
institutions, their subjects and the functioning and functions of operational activities were
changing. It is also added that in Lithuania the theory of operational activity, as well as
operational activity itself, is a stereotyped transposition of the term "onepamueno-posvicknas
oesmenvrocmy", USed in the Soviet Union's theory of operational activity. The authors add that
this term is not acceptable in Lithuania, because in some countries the term "operative activity"
is not used - it is not well understood, or it is given a completely different meaning (Simkus and
Tarasevicius, 2002). In view of these facts, it was important to change the concept of operational
activity to criminal intelligence, adapting it to the new democratic state. The change of name is
in line with the norms of moral behaviour towards citizens, reinforces values and traditions, and
reveals values that uphold human rights and freedoms.

It is necessary to pay attention to the changes in the Law on Operative Activities of the
Republic of Lithuania and the Law on Criminal Intelligence of the Republic of Lithuania ,
which are the most revealing of the changes in the content of the law. The first noticeable
difference is in the definitions in the law. The Law on Operative Activities states that "operative
activities - public and secret activities of an intelligence nature carried out by the subjects of
operative activities in accordance with the procedure laid down in this Law". It may be noted
that criminal intelligence is more broadly regulated in its presentation of the concept. The Law
states that it is "the activity of criminal intelligence entities in collecting, recording, evaluating
and using available information on criminal intelligence objects, carried out in accordance with
the procedure established by this Law."” It should be noted that these laws present subjects and
objects differently. The list of subjects in the context of operational activities is regulated in a
broad manner, specifying exactly who has special powers, whereas the Law on Criminal
Intelligence does not specify who can carry out criminal intelligence activities, but simply states
that this can be carried out by authorised units, and that the list of these units is established and
the scope of their activities is determined by the Government of the Republic of Lithuania.
However, in both criminal intelligence and operational activities, the institutions remain the
same, but criminal intelligence is not mentioned in the law. It should be noted that the law on
criminal intelligence broadens the rights of the subjects and defines them more clearly, and the
duties of the subjects are also changing, increasing in number and responsibility.

It is obvious that an analysis of the concept of operational activities reveals the most
important essence of this law, which is to protect the state and the rights and freedoms of
society. Although the chosen method of protection is fraught with possible violations of human
rights and freedoms and the crossing of moral boundaries, in each case, the operational activity
seeks the greater good and, by its action, prevents the development of evil. Human rights and
freedoms are one of the most important values in the state, and in view of this, the historical
facts and shortcomings of the law on operational activities have led to the renaming of the law
on operational activities as criminal intelligence.
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Historical dates that changed operational activities into criminal intelligence

Deriving the concept of operational activities from the legislation, it can be argued that
the establishment of operational activities is related to the fight against the criminal world and
the defence of human and public rights and fundamental human values. In the historical
development of operational activities, there are several important historical dates: the inter-war
period, from 1918-02-16 to the occupation of the Soviet Union on 1940-06-15, the second
period, which coincides with the period of the occupation of the Soviet Union, from 1940-06-
15 to 1990-03-11, and the third period, which begins with the Act of restoration of Lithuanian
statehood on 1990-03-11 and continues until the present. In these historical periods, the actions
of the operational activities have been instrumental in ensuring secrecy and contributing to the
preservation of the State.

The Lithuanian Secret Services 1918-1940. In analysing this historical period of
intelligence, several key historical moments are identified - when intelligence began and how
it functioned. "The specifics of the first stage of the establishment of the independent Lithuanian
state (1918-1922) meant that the secret service was first established in the army. <...> The secret
service in the army expanded from a small part of knowledge to a well-organised body - the
Intelligence Department. The employees of this division united the functions of intelligence,
counterintelligence and political surveillance, and in 1918-1923 they performed a much-needed
work in defence of Lithuania's independence" (AnuSauskas, 2014:318). In this period, the
planning of covert actions, the formulation of tasks and objectives, and the way in which what
is to be achieved through the performance of covert or public functions is highlighted. As
intelligence and counter-intelligence were entrusted to the military, the security domain was
greatly strengthened and military intelligence became increasingly professional in its
employment. "From a front-line intelligence organisation, which had neither experienced
intelligence officers nor the technical means, the intelligence section was transformed into a
foreign intelligence service by 1922. " (AnuSauskas, 2014:318). Becoming a foreign service
enabled not only Poland to receive information, but also Soviet Russia, Germany, Latvia and
other countries. The military intelligence consisted of educated officers, and in addition there
was a border police, which had its own functions, according to which it brought secret agents
across the state border. Lithuanian intelligence exchanged information with other countries and
maintained friendly relations between states.

With the changes in society, economy and politics, another phase in the history of
operational activities becomes important, which coincides with the period of occupation of the
Soviet Union from 15 June 1940 to 11 March 1990. One of the most secret services is the KGB.
This service has been able to work in extreme secrecy because most of the historical facts about
its activities were destroyed when the KGB withdrew, and the traces of its activities have been
thoroughly eradicated. The Soviet Union's Special Service began operating in Lithuania on 13
March 1954. Analysing this historical period, "it can be said that the KGB was a tripartite
organisation whose main functions were foreign intelligence, the fight against the intelligence
and subversive activities of foreign (i.e. "enemy") special services (“counter-intelligence™), and
the struggle against "nationalism and anti-Soviet activities" (Anusauskas, 2014:37). The KGB
emerged after Stalin's death, when a modernised state security service was gradually created
and renamed KGB. "This structure in the post-Stalin period attempted to influence the society
of occupied Lithuania by coercion and covert control, more indirectly (of course, there was also
direct control). The KGB, censorship, repression, psychiatric coercion - these were the
distinctive features of that time" (Anusauskas, 2014:13). As the political atmosphere became
freer, Lithuania managed to liberate itself from the Russian army, which was an important step
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not only in restoring Lithuania's independence, but also in changing the functioning of the
intelligence services. An important date for the collapse of the KGB in Lithuania was 27 March
1990, when a resolution was signed proposing that the KGB agency cease its clandestine work,
and some of the agents ceased their activities.

Restoration of the Lithuanian State. This is one of the most important periods in the
history of operational activity (now criminal intelligence) and in the way it has changed. "The
restoration of independence after 11 March 1990 in Lithuania was accompanied by a complex
political, economic and legal situation. A period of transition from communist totalitarianism
to a democratic civil society had begun" (Tarasevicius, 2016:83). Thus, with the advent of
Lithuania's independence, the intelligence services also underwent changes. As the political,
economic and social situation in Lithuania improved, so did the number of crimes, and it was
important to start tackling them as soon as possible in order to prevent the spread of crimes in
the country. In view of the rising crime trends, the tasks of fighting crime were entrusted to law
enforcement institutions, whose activities, as Tarasevicius notes, were directly affected by the
reforms of the organisational and legal framework of their activities at that time (Tarasevicius,
2016:83). In the search for solutions for the proper application of legislation in the fight against
crime in Lithuania, the Law on Police of the Supreme Council of the Republic of Lithuania of
11 December 1990 was adopted. Article 20 of the Law stipulated that "in carrying out
operational activities, the police may, in accordance with the established procedure, use special
equipment, voluntary public or secret assistance of citizens, as well as intelligence
interrogation, operational inspection and examination, surveillance, intelligence and other
methods of special control”. In order to define the precise tasks and functions of operational
activities in distinction from other institutions working in secret, on 15 July 1992 the Council
adopted the following provisions The Supreme Council of the Republic of Lithuania adopted
the first Law of the Republic of Lithuania on Operational Activities on 15.07.1992. However,
this law has not been fully completed and properly applied to society. The law stated that acts
imitating a criminal offence could be carried out, but it provided for criminal liability and
criminal proceedings. This loophole in the legislation was one of the most damaging to legal
norms and human rights. Consequently, until the last law on operational activities, which was
issued for the last time on 20 June 2002, the legislation had many amendments and additions.

The most important event in the history of operational activities was the renaming of
operational activities as criminal intelligence. The explanatory note on the draft Law on
Criminal Intelligence of the Republic of Lithuania and the draft amendments to the other laws
related to this law give the reasons that influenced the renaming of operational activities as
criminal intelligence. This Act states that:

,,1) The Law on Operative Activities of the Republic of Lithuania (Zin., 2002, No. 65-
2633), which is currently in force, does not sufficiently ensure the protection of human rights
and freedoms, the control of the activities of the subjects of operative activities, does not
sufficiently regulate the bases for carrying out operative activities and does not correspond to
the realities of the time, and therefore it must be improved, taking into account practical
problems of the application of the current Law on Operative Activities.

2) The current legal framework for the use of operational procedures in intelligence and
counter-intelligence activities is inadequate, as the content of operational activities is aimed at
the detection of crime, while intelligence and counter-intelligence are aimed at identifying risk
factors, dangers and threats and providing information on them to the authorities responsible
for national security.

3) In most foreign democracies, the term "operational activity" is not used - it is not well
understood or given a different meaning. Taking into account the need of Lithuanian law
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enforcement authorities to cooperate more and more frequently with foreign officials, it is
appropriate that the provisions of 2 Lithuanian legal acts should be similar in legal and
terminological terms to the concepts used in democratic foreign states. "

The above-mentioned reasons led to the amendment of the Law on Operational Activities
of the Republic of Lithuania into the Law on Criminal Intelligence of the Republic of Lithuania.
The amendment of the Law introduced concreteness and clarity in intelligence.

After examining the history of operational activities since 1918 to the present day, a
fundamental similarity can be observed - secret services have been active in all eras. Whether
in order to preserve the state or in the face of changes in governance, the principle of operation
has remained similar. The history of operational activities (now called criminal intelligence)
has its own key historical dates, which have adjusted the composition, operation, subjects and
functions of intelligence to the issues of the time. The most important dates in the development
of operational activities are 15.07.1992, when the first Law on Operational Activities of the
Republic of Lithuania was adopted, and the second date, which is significant for the beginning
of criminal intelligence, is 1.01.2013, when the Law on Criminal Intelligence of the Republic
of Lithuania was adopted. A review of the legislation shows that operational activity is a public
and secret intelligence activity by entities and is the oldest institution that has started to fight
the criminal world by using covert methods of operation.

Methods of operation of criminal intelligence, facing ethical problems

When determining the methods of operation of covert means against a person who
commits a criminal act, it is important to pay attention to ethical and moral issues that may be
violated in the course of covert actions of criminal intelligence. Crime simulation activities
(CSA) and covert surveillance violate the rights and freedoms of the person being investigated,
but these actions are motivated by the greater good of protecting society from the criminal
world.

Permission to perform crime simulation activities (CSA). The Law on Criminal
Intelligence of the Republic of Lithuania describes the crime simulation activity provided as
one of the ways of collecting criminal intelligence information, formally having the signs of a
criminal act or other violation of the law and simulating a criminal act, carried out in order to
defend an object from a criminal attempt. Actions imitating a criminal act are sanctioned by the
prosecutor based on a reasoned submission by the head of the criminal intelligence entity or the
authorized deputy head. This way of gathering information faces a potential provocation that
violates human natural rights.

Gutauskas (2019), reviewing criminal intelligence and the private life of a person, while
delving into the application of procedural coercive measures, emphasises that the most
important criterion when applying procedural coercive measures is formal legality. The
aforementioned scientist points out that when detailing the formal legality of the application of
such measures, the following is necessary: a legal reason; proper sanctioning; adherence to the
limits of sanctioned action and prohibition of provocation. It should be noted that the acts of
crime simulation activities (CSA) can be carried out by officers who do not reveal their identity,
according to the Code of Criminal Procedure of the Republic of Lithuania (Art. 158-2) and in
special cases, when there are no other possibilities to identify persons committing crimes, the
investigation can also be carried out by persons who are not pre-trial investigation officers,
according to the Code of Criminal Procedure of the Republic of Lithuania (Art 158-6).

,,The European Convention for the Protection of Human Rights and Fundamental
Freedoms" protects a person's natural rights; the articles of this convention also protect a person
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from secret actions against him. However, the articles provide additional avenues for authorities
to intervene in these rights to prevent violations of the law or crime, as well as to protect the
health or morals of the population or the rights and freedoms of other people. Laws protect
human natural rights, but in every case, if a person chooses a pattern of bad behavior, he violates
not only his own, but also the ethical values of the rest of society, which are related to a person's
inner beliefs, customs, vices and all other natural rights that a person protects.

When analysing CSA, it is important to take into account the regulation of provocation
and the arguments for this absence in court practice. According to Article 159 of the Code of
Criminal Procedure of the Republic of Lithuania. in point 3, during CSA, it is prohibited to
provoke a person to commit criminal acts. It is possible to notice complaints submitted in
judicial practice regarding provocations committed during the process of carrying out CSA, so
it is important to review how court practice argues provocations related to CSA in cases. On 27
February 2020 the Supreme Court of Lithuania (SCL) adopted a ruling in which the court heard
the criminal case with the complaints submitted by the convicts in the procedure of cassation
written procedure. "The pre-trial investigation in the case was started on 20 October 2014, after
the information received confirmed that R.D. was possibly distributing the psychotropic
substance - methamphetamine. <...> According to a separate ruling of this court, R.D. was also
allowed during the mentioned period to implement the procedural coercion measure specified
in Article 158 of the Code of Criminal Procedure of the Republic of Lithuania against D.K.,
J.L. and their possible accomplices, establishing contacts, obtaining data on the trade in
psychotropic and narcotic substances, secretly recording such actions audio and video
recordings, using all kinds of technical means to make such recordings.” (According to the
"Decision of the Supreme Court of Lithuania in the case (No. 2K-1-719/2020)"). From the
submitted case material, it can be seen why CSA is appointed and the person who will act as a
procedural coercive measure is indicated.

However, the use of procedural coercion lasted for a long period of time and, as an
argument, the applicants submit a complaint, in which they indicate that the imitation of a
criminal act was based on the intervention and provocation of the officers and this continued
over a long period of time, which forced the possession of drugs in increasingly large quantities
and, as a result, was significantly aggravated legal status of the assesses, i.e. CSA were
implemented improperly (according to the SCL ruling in case No. 2K-1-719/2020). It is added
that the investigation included persons who had no previous interest in breaking the law.
However, it must be understood that persons who have nothing to do with the criminal world
are not punished or followed, so during the CSA, all the persons involved are not random and
had their role in this case. The prosecutor, arguing the complaints, emphasizes the facts of the
case and explains them by proving that the work performed by the officers is legal and that the
imitation of a criminal act did not lead to provocation. The CSA proved successful because
individuals who had previously distributed drugs and psychotropic substances and committed
other crimes were exposed but were not identified. It was the long period of time that allowed
to reveal the persons who contributed to the execution of these criminal acts.

The presented theoretical arguments and an example of judicial practice allow us to
understand that the actions of simulating a criminal act face a possible provocation in order to
reveal criminal acts. After evaluating the possible risks in performing the actions of simulating
acriminal act, it can be concluded that the courts must consistently evaluate the entire procedure
of the process, from the application of the coercive measure to its termination.
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Covert surveillance

When examining ethical aspects in criminal intelligence, it is important to delve into
covert surveillance, during which the subject of surveillance is not informed about the latter,
and as a result, the problem of possible violations of human rights and freedoms arises. Covert
surveillance involves the use of technical means to gather important information.

It is important to emphasize that secret surveillance as such concept is not regulated in
the Criminal Intelligence Law, the concept of secret surveillance is presented in the Criminal
Procedure Code of the Republic of Lithuania. The Law on Criminal Intelligence regulates that
tracking is a method of gathering criminal intelligence information, when information is
obtained by distinguishing, identifying or observing an object. The legislator describes tracking
as one of the ways of obtaining information and specifies what procedural steps are necessary
for tracking to be applied to an object. It is understood from the Criminal Intelligence Act that
surveillance is carried out against persons who are in one way, or another connected with the
criminal world. However, the legal act further mentions vehicles, premises, locations, persons
and things against which it is also possible to apply this procedural coercion measure. The
concept of covert surveillance provided by the Criminal Procedure Code of the Republic of
Lithuania should be taken into account, which states that surveillance is carried out against
persons, vehicles or an object. It is clear that there is a significant connection between the
information provided by these two legal acts regarding secret surveillance, but the Code of
Criminal Procedure of the Republic of Lithuania, explaining the concept, provides more clarity
in advance on what secret surveillance can be carried out, in addition to vehicles, persons and
separate objects. Bucitinas (2012), after analysing the features of covert surveillance, presents
the meaning of the concept of covert surveillance, that it is not only a method of collecting
information, but also a procedural coercive measure of a non-public nature, which is carried out
legally and using technical means to record the information obtained, but it is also an action
that respects the natural human rights and freedoms and it is carried out in accordance with the
Code of Ethics of Intelligence Officers, the Constitution and laws.

It would be appropriate to note that every legal act, mentioning the personal security of
life, adds that information about a person’s private life can be collected only by reasoned court
decision and only in accordance with the law. This is also confirmed by Article 8 of the
European Convention for the Protection of Human Rights and Fundamental Freedoms. It is
recognized that states are not prohibited from using procedural coercive measures in the fight
against crime reduction and the mentioned secret surveillance does not contradict Article 8 of
the Convention. We should not forget the fact that after the end of the secret surveillance, the
person is informed about the procedural coercive measures applied against him without his
knowledge. Article 161 of the Code of Criminal Procedure of the Republic of Lithuania states
that ,,a person who was subjected to a procedural coercion measure without his knowledge must
be notified of it after the application of such a measure has ended. It is necessary to report as
soon as possible without compromising the success of the investigation.” Covert surveillance
has its own legally sanctioned beginning against the individual and its legalistic end.

After analysing the implementation of procedural coercive measures carried out by
criminal intelligence, the problem of ensuring human rights and freedoms is revealed.
Therefore, acts of imitation of a criminal act and secret surveillance require careful attention of
officers, knowledge of legal acts and cultivation of morals. Defending human rights and
freedoms is the most protected value of society. In the application of CSA or covert
surveillance, ethical considerations must be upheld in each case, as well as natural human rights
and freedoms.
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Conclusions

After Lithuania regained its independence, more and more attention were paid to the
defence of human rights and freedoms. Experienced painful historical facts, the creation of a
democratic state influenced the change of the name of the operative activity of the Republic of
Lithuania to the name of the criminal intelligence of the Republic of Lithuania. The values of
the amended legal act remained the same - to protect a person from crime. Criminal intelligence,
in the performance of its functions, uses procedural coercive measures, such as - acts of
simulating a criminal act, secret surveillance. Criminal intelligence officers perform their
functions legally, i.e., in accordance with legislation. Every legal act protects human
constitutional and natural rights. However, there are exceptions that these rights may be violated
if it is required to stop a crime, protect the state or human rights and freedoms. Every action of
criminal intelligence can be considered moral if it does not violate legal norms.
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Abstract. Artificial intelligence in relation to the skyrocketing, inter alia, financial technologies brings about a
considerable positive potential for humankind in general, none-the-less, along with the clearly associated risks.
The impacts of artificial intelligence, Internet of Things and robotics in general have a fundamental impact on
public as well as individual security and its guarantees. The financial industry is one of the largest investors in
artificial intelligence, with its goal of assuming a primary position in global markets. The conceptual support for
artificial intelligence in the scope of its connectivity with the global world against the subtext of its own autonomy,
while respecting sustainable development in itself for the future, risk assessment as well as prospective prevention
in the area concerned, including lex ferenda, is thus the primary task of a responsible society of the 215 century.

Keywords: Artificial Intelligence, Financial Technologies, Responsibility, Security, Sustainability
Introduction

Artificial Intelligence (hereinafter referred to as “AI”), robotics, and the Internet of
Things are integral parts of today’s times. Their interconnection alongside their own autonomy,
conditioned only by data supplied by man, is a typically finalised product of the human society
of the 21% century. Al is a constantly evolving system with a very wide scope of effect and its
very existence is demanding due to the complexity of terminological definition and compliance.
The European Commission states that: “Al systems are man-made software and hardware
systems that, depending on the intended purpose, operate in a physical or digital dimension,
perceiving the environment from data, interpreting structured or unstructured data collected,
making causal relationships or processing information derived from that data, and making
decisions on the best course of action to be taken to achieve the objective pursued. Al systems
can use rules or learn a numerical model, and they can adapt their behaviour by analysing how
the environment affects their past actions. ' The ability of Al is characterised by imitating
human thinking, learning, planning, or creativity, where Al systems are able to work
independently and adapt their behaviour based on an evaluation of effects of previous actions.?
In a way, the cyclical process of Al life learns more the more it performs and gradually leads
to “total perfection”, engaging in many activities of everyday life. However, the positive
benefits are bring along also many pitfalls and threats and it is a challenge for a responsible
society to think about the development of Al in the context of adopting responsible limits to its
existence.

1 KOLARIKOVA, Linda and Filip HORAK. Uméld inteligence & prdvo. Praha: Wolters Kluwer, 2020. Legal
monograph (Wolters Kluwer CR). ISBN 978-80-7598-783-9., p. 7

2 For more detail, cf. What is artificial intelligence and how is it used? europarl.europa.eu [online]. European
Parliament, 2023, 4. 9. 2020 [cit. 2023-04-04]. Awvailable from: https://www.europarl.europa.eu/news/en/
headlines/priorities/artificial-intelligence-in-the-eu/20200827ST085804/what-is-artificial-intelligence-and-how-
is-it-used
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In relation to financial technologies (hereinafter referred to as “FinTech”), Al represents
the current challenge for the future, which is why the financial sector is one of the largest
investors in the development and progress of Al. New FinTech technologies based primarily
on fast and accurate descriptive big data analytics® offer significant innovations in the area
concerned, new methods of business models, cost reduction as well as increase in efficiency,
all of which is reflected in practical form, for example, in automated trading, creditworthiness
assessment, detection of fraudulent actions,* in the billing process using the so-called Optical
Character Recognition, in the implementation of chatbots/voicebots, innovative hubs,
regulatory sandboxes, in the risk management process, etc. In specific areas of FinTech, these
include, for example, Blockchain, Cryptocurrencies, WealthTech, InsurTech, RegTech,
BigTech, Payments, Banking, Crowdfunding, etc.

The purpose of effective Al networking, also within FinTech, is to sustainably support
the interconnection, systematicity, continuity, and creation of effective and efficient
cooperation not only of the system itself, but also of its related components within a variable
process in terms of the quantity of individual components of networking, as well as their quality.
The main objectives of sustainable Al networking can be formulated as follows:

o Support the transformation of the Al system into a sustainable practice / risk
identification;

o Strengthen interdepartmental and multidisciplinary cooperation in the
development of sustainable Al;

o Establish and support control and supervisory authorities and other key entities in
the defined areas of networked Al security and its development;

o Establish and support uniform national and international legal regulations in the
field of Al;

o Establish, support, and develop other key entities in the defined areas of
networked Al security and its development at the local, national, international level;

o Create, support, and develop tools leading to setting up, identification, and

development of quality of key entities in the defined areas of networked Al security and its
development;

o Set up and support training modules of key sub-entities in the defined areas of
networked Al security and its development.

Secure Al networking in the field of legal regulation

The creation of a secure legal background for Al is a fundamental and paramount task, as
Al is considerably faster in its development and the society at the national and international
levels is unable to respond adequately to such turbulent pace of development.

The European debate on Al was essentially launched in 2018 and historically includes
two key documents - the “Artificial Intelligence for Europe” and the “Coordinated Plan for
Artificial Intelligence” from 2018.> “In April 2019, the European Commission followed up with

3 For more detail, cf. Jaky je rozdil mezi deskriptivni, prediktivni a preskriptivni analyzou? [online]. [cit. 2023-03-
28]. Available from: https://ca-ra.org/cs/jaky-je-rozd%C3%ADI-mezi-deskriptivn%C3%AD-prediktivn%C3%
AD-a-preskriptivn%C3%AD-analyzou/

4 For more detail, cf. Artificial intelligence: threats and opportunities. europarl.europa.eu [online]. European
Parliament, 2023, 23. 9. 2020 [cit. 2023-04-10]. Available from: https://www.europarl.europa.eu/news/
en/headlines/society/20200918ST087404/artificial-intelligence-threats-and-opportunities

S National Al Strategy of the Czech Republic. In: . Also available from: https://www.vlada.cz/assets/evropske-
zalezitosti/umela-inteligence/NAIS_kveten_2019.pdf
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the communication ‘Building Trust in Human-Centric AI’, based on the ‘Ethical Guidelines for
Ensuring Al Credibility’, wherein the High-Level Expert Group on Artificial Intelligence
(HLEG Al) listed 7 requirements for trusted Al: human factor and supervision; technical
reliability and security; privacy and data protection; transparency; diversity, non-
discrimination and justice; good social and environmental conditions and, last but not least,
accountability.

At the beginning of 2020, a report on the impact of artificial intelligence, the Internet of
Things, and robotics on security and responsibility was published in the White Paper on
Artificial Intelligence. In the same year, EU’s vision of building trust in Al research was
introduced. Following up on the previous documents, in 2021, the European Commission issued
the so-called Al package, including a Coordinated Plan on Al and harmonised standards for Al
in the internal market.”

Over the short history, the significant year for the Czech Republic was 2018, when the
Office of the Government of the Czech Republic together with the Technology Agency of the
Czech Republic prepared the Analysis of the Development Potential of Artificial Intelligence
in the Czech Republic® and subsequently the concept of the Digital Economy and Society and
the Innovation Strategy of the Czech Republic 20192030, part of which is also the Coordinated
Plan and the National Al Strategy of the Czech Republic.®

Due to the wide scope of legislative networking, Al is characterised by an overlap in other
legal regulations and disciplines, which may not be primarily an object of interest of Al, but
they certainly include it. Specifically, it is necessary to mention Al in connection with the threat
of cybercrime. The main legislation is Directive 2013/40/EU of the European Parliament and
of the Council of 12 August 2013 on attacks against information systems and replacing Council
Framework Decision 2005/222/JHA,'° Regulation (EU) 2016/679 of the European Parliament
and of the Council of 27 April 2016 on the protection of natural persons with regard to the
processing of personal data and on the free movement of such data,!! Directive 2006/24/EC of
the European Parliament and of the Council of 15 March 2006 on the retention of electronic
communications data, Regulation (EU) 2019/881 of the European Parliament and of the
Council of 17 April 2019 on ENISA (the European Union Agency for Cybersecurity) and on
information and communications technology cybersecurity certification and repealing
Regulation (EU) 526/2013, or Directive (EU) 2022/2555 of the European Parliament and of the

® For more detail, see Government of the Czech Republic. Uméld inteligence [online]. 06. 12. 2021 [cit. 2023-04-
05]. Available from: https://www.vlada.cz/cz/evropske-zalezitosti/umela-inteligence/umela_inteligence/umela-
inteligence-192765/

7 For more detail, see Government of the Czech Republic. Uméld inteligence [online]. 06. 12. 2021 [cit. 2023-04-
10]. Awvailable from: https://www.vlada.cz/cz/evropske-zalezitosti/umela-inteligence/umela_inteligence/umela-
inteligence-192765/

8 For more detail, see Government of the Czech Republic. Uméld inteligence [online]. 06. 12. 2021 [cit. 2023-04-
10]. Awvailable from: https://www.vlada.cz/cz/evropske-zalezitosti/umela-inteligence/umela_inteligence/umela-
inteligence-192765/

® For more detail, see Ndrodni strategie umélé inteligence v Ceské republice. In: . Also available from:
https://www.vlada.cz/assets/evropske-zalezitosti/umela-inteligence/NAIS_kveten_2019.pdf

10 For more detail, see European Parliament, Council of the European Union. Directive 2013/40/EU of the
European Parliament and of the Council of 12 August 2013 on attacks against information systems and replacing
Council Framework Decision 2005/222/JHA in criminal proceedings. 2013. Available from: https://eur-
lex.europa.eu/legal-content/CS/TXT/?2uri=CELEX%3A32013L0040.

1 For more detail, cf. European Parliament, Council of the European Union. (2016). Regulation (EU) 2016/679 of
the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to
the processing of personal data and on the free movement of such data. Available from: https://eur-
lex.europa.eu/legal-content/CS/TXT/?uri=CELEX%3A32016R0679.
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Council of 14 December 2022 on measures for a high common level of cybersecurity across
the Union, repealing Directive (EU) 2016/1148.

In terms of Czech national legislation applicable to Al and FinTech, Act No. 253/2008
Coll., on selected measures against legitimisation of proceeds of crime and financing of
terrorism, as amended, should be mentioned. Obligated persons pursuant to the provisions of
Section 2 of the aforementioned act include also those who provide services related to virtual
assets within cyberspace. Other legislation to be mentioned includes Act No. 181/2014 Coll.,
on cyber security, as amended, regulating the rights and obligations of individuals as well as
powers and competences of public authorities in the field of cyber security. The NIS2 Directive
will now impact the area concerned with the requirements to define the basic forms of security
measures, to improve the detection of cyber incidents, and to introduce incident reporting along
with a system of measures to respond to cyber threats.

Secure Al networking in cyberspace, including the emergence of crime

The term cyberspace first appeared in 1984 in the book Neuromancer by William Gibson,
who metaphorically described it as: “A consensual hallucination experienced daily by billions
of legitimate operators, in every nation, by children being taught mathematical concepts... A
graphic representation of data abstracted from banks of every computer in the human system.
Unthinkable complexity. Lines of light ranged in the nonspace of the mind, clusters and
constellations of data. Like city lights, receding... ”*? The effort to interpret the concept has
been going on for almost 40 years and its definition is still difficult to express, because the
scope of cyberspace and its operation are basically intangible. Act No. 181/2014 Coll., on
cybersecurity, as amended, understands it as “a digital environment enabling the creation,
processing, and exchange of information, which is formed by information systems and
electronic communications networks.”

Due to the diversity of cyberspace in connection with Al and FinTech, significant threats
of committing cybercrime®® and other crimes perpetrated in cyberspace come forward4. Asa
type of sophisticated crime, cybercrime takes place in the cyberspace environment through
modern technologies, anonymously, with a global reach, with remote access, and, in principle,
in the short term. In most cases, cybercrimes are very fast and effective, which means that they
have the potential to cause extensive damage within a short time, at a relatively low cost.
Probably the most prominent specific of cybercrime is the complexity and technical skills that
the perpetrators must possess when carrying out primarily cyber-attacks on financial resources
and classified information or cyber terrorist attacks.®

As part of the classification of types of cybercrime,® the Police of the Czech Republic
lists fraudulent acts (acts related to fraudulent e-shops, possibly fraudulent advertisements,

12 GIBSON, William. Neuromancer. Translated by Ondfej NEFF. Plzeni: Laser, 1992. Golden sci-fi. ISBN 80-
85601-27-3.

13 Committed in the environment of information and communications technologies, where the main target is the
area of IT technologies and their data itself.

14 General and economic crime committed in cyberspace, where the main object is health, life, morality, or human
dignity.

5For more detail, see Kaspersky. The Evolution of Cybercrime. [online]. [cit. 2023-03-23]. Available from:
https://www.kaspersky.com/resource-center/threats/evolution-of-cybercrime.

16 For more detail, cf. Police of the Czech Republic. Jednotlivé druhy kyberkriminality [online]. [cit. 2023-03-24].
Available from: https://www.policie.cz/clanek/jednotlive-druhy-kyberkriminality.aspx. Or Podvody v
kyberprostoru — Police of the Czech Republic. Uvodni strana — Policie Ceské republiky. [online]. [cit. 2023-02-
18]. Available from: https://www.policie.cz/clanek/podvody-v-kyberprostoru.aspx
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fundraising, etc.),!” hacking, blagging, moral crimes (crimes related to the dissemination of
child pornography, its production and other use), crimes against copyright (sharing of music,
films, and software in violation of copyright), expressing violence and hate crime (dangerous
threats, dangerous persecution, spreading of alarm messages).

Secure Al networking in the field of cybersecurity

The policy of secure Al networking from the cybersecurity perspective consists in the
overall protection of the participating networks against cyber-attacks and threats. The above
can be comprehensively achieved actively responding to negative perceptions and potential
threats in the framework of mutual international cooperation and subsequent national
coordination.’® The EU’s cybersecurity strategy is to jointly support cybersecurity resilience
and the ability to collectively combat cybercrime, which, with a future vision of its
sophistication, targets key sectors and critical infrastructure components that are increasingly
dependent on digital technologies and their action in the context of Al.

The NIS2 Directive on Network and Information Security aims to respond to the rapidly
changing threat environment conditioned by the digital transformation and to ensure a high
level of cybersecurity for the EU member states. The Czech Republic will be affected in the
planned draft of a new act on cybersecurity in force from the second half of 2024. The Czech
Republic presents its attitudes to cybersecurity in the National Cybersecurity Strategy for 2015-
2020, and subsequently for 2021-2025° with the main task of building and strengthening the
cyber defence. The Action Plan on this strategy sees as the responsible entity the Military
Intelligence, which is developing the National Cyber Operations Centre for this purpose.

Secure Al networking in the field of supervisory authorities

The supervisory authorities at the national and European levels are characterised by a
significant inconsistency, where in the case of one infringement in the form of a cyber-attack
(including the participation of Al), the person concerned is obliged to report the incident to
several state authorities.

From the position of the European Union, the key supervisory authority is the European
Banking Authority (EBA), which oversees the legal regulation of the banking sector, including
proposals in the field of crypto-activity, crowdfunding, RegTech, etc.2%

7 These include, for example, offences endangering the upbringing of a child (Section 201 of Act No. 40/2009
Coll., Criminal Code, as amended, hereinafter referred to as the “Criminal Code”), the dissemination of
pornography (Section 191 of the Criminal Code), the production and other handling of child pornography (Section
192 of the Criminal Code), the abuse of a child in the production of pornography (Section 193 of the Criminal
Code), participation in a pornographic performance or establishing illegal contacts with a child (Section 193b of
the Criminal Code), all of the above in addition to new trends such as cybergrooming or cyberbullying. For more
detail, cf. Kybergrooming — Prevence kriminality. [online]. [cit. 2023-02-20]. Available from:
https://prevencekriminality.cz/kybergrooming/

18 For more detail, cf. Kyberneticka bezpeénost | Government of the Czech Republic. [online]. [cit. 2023-03-20].
Available  from:  https://www.vlada.cz/cz/evropske-zalezitosti/umela-inteligence/kyberneticka_bezpecnost/
kyberneticka-bezpecnost-192766/

19 For more detail, cf. Vojenské zpravodajstvi | Kyberneticka obrana. [online]. [cit. 2023-03-21]. Available from:
https://vzcr.cz/kyberneticka-obrana-46

20 For more detail, cf. Shrnuti vyrocni zpravy organu EBA za rok 2021 [online]. [cit. 2023-03-24]. Available from:
https://www.eba.europa.eu/shrnut%C3%AD-vyroén%C3%AD-zpravy-organu-eba-za-rok-2021

21 Other European institutions include the European Securities and Markets Authority (ESMA) and the European
Insurance and Occupational Pensions Authority (EIOPA).
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To secure cyberspace in the Czech Republic, the National Cyber and Information Security
Authority was established in 2017 as the central authority for cybersecurity, including classified
information in the field of information and communication systems and cryptographic
protection. The National Cyber Security Centre was established as the executive part of the
authority, primarily for risk assessment and handling of cyber incidents. The National Security
Authority is included in the list of supervisory authorities primarily from its position of
cooperation at the international level and education. However, the Action Plan for the National
Cybersecurity Strategy identifies the Military Intelligence, the unified intelligence service of
the armed forces, as the responsible entity for cybersecurity. In the field of legalisation of
proceeds of crime and financing of terrorism, authorities are obliged to report, unlike others, to
the Financial Analytical Office.

Secure Al networking in the field of protection of intellectual rights

The Czech legislation does not provide protection for works created by Al, because Act
No. 121/2000 Coll., on copyright, as amended, defines the author in the provision of Section 5
(1), where “the author is a natural person who created the work” and also “works created by
independent action of computers or other devices that are capable of self-organization or
learning, e.g. in the field of artificial intelligence, are not considered to be the result of creative
activity, because they are not the intellectual results of an original creation by a natural person
(author).”?

Thus, if Al now creates a “work”, the Czech legal order is not ready to apply copyright
protection to it and probably the only possible solution is in an amendment to the Copyright
Act, which would regulate the protection of Al-related copyright.

The report from the Commission to the European Parliament, the Council and the
European Economic and Social Committee on the impact of artificial intelligence, the Internet
of Things, and robotics on safety and responsibility has raised the issue of the need for
consistent regulation, at least regarding the basic rules of operation, not only in relation to the
individual interests of individuals, but also within the framework of society-wide systems in
which Al is involved and is a common part of the creative process and creation of works. This
connection, within any defined author’s work, thus establishes a connection with the functional
dependence of the “individual” on the Al-generated, which constitute the joint final author’s
work. The share of liability for damages, including qualified infringement of copyright in the
process of creating copyright works, is thus quite obvious, as Al is the co-author of the resulting
work. In order to regulate the establishment of liability in relation to Al in the future, it is
necessary to unambiguously resolve the method of interference with copyright (i.e., the use of
the work, or the handling of the work), the grounds of responsibility for the work (when several
authors may participate in the creation of the work itself to varying degrees, with varying
degrees of legitimate involvement in the process), and furthermore the liability regime (in
principle, predetermining the final form of the original work itself, including the decision to
involve Al). The final responsibility can be assumed in the administrative, criminal, and civil
spheres (liability in the framework of compensation for damages and the issue of unjust
enrichment in the form of financial compensation, satisfaction most often considered in the
form of damages from operational activity or damages caused by a thing). Despite the fact that
in the case of Al, the general type of liability cannot be applied to all plausible ways of using

22 For more detail, cf. Vyzkum potencidalu rozvoje umélé inteligence v Ceské republice: Souhrnnd zprava
[online]. 10 December 2018, p. 41. [cit. 2023-03-23]. Available from: https://www.vlada.cz/assets/evropske-
zalezitosti/aktualne/Al-souhrnna-zprava-2018.pdf
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Al, the most commonly assumed type of Al liability for damage is based on the manufacturer’s
objective liability, precisely in view of the unpredictability of the actions of autonomously
deciding Al systems.

Secure Al networking in the area of responsibility for Al caused damage

Within the automated decision-making processes, Al demonstrates considerable
independence on human actions, its own decision-making without the will of a person, thus
displaying elements of the application of liability, including causing damage. In connection
with the claimed Al authorship of the work, there is also an obvious link to the need to pay
attention not only to the appropriate type of liability and responsible “entity”, but also to the
approach of compensation for damages.

The European Parliament actively addressed the brief history in its reflection from 2020,
proposing a civil liability regime for Al, identifying the liability of the objectively responsible
operator for the damages caused by Al.2® At the end of 2022, the European Commission
published recommendations for the future regulation of liability for damages caused by Al and
liability for damages caused by a product defect. The conclusions of the recommendation
showed a clear tendency toward the increased protection of the damaged party in the case of
proving the damage caused, establishing the obligation of the Al operator to disclose all data
on the operated system, including the introduction of the so-called rebuttable presumption of a
causal relationship between the provider’s failure to observe due diligence and the damage
caused by Al.

In the case of criminal liability, it is based on the fact that Al has no legal personality or
free will, therefore, it cannot have legal capacity, whereas any criminal liability is attributed to
its manufacturer or programmer.?* The proposal for compulsory insurance, including the
guarantee scheme, has already been discussed in the European Parliament, including Insurance
Europe. However, compelling arguments for the general obligation of insurance argue in the
opposite that there are not enough representative conclusions about Al and associated risks and
that it is not yet possible for one universal insurance for all technologies using Al to exist.®

Conclusions

Al constitutes a new phenomenon of the current time with a significant potential to
dominate a significant part of human capacities. However, in addition to the obvious benefits
that Al exhibits, responsible control of the situation requires the coordination and
interconnection of all segments involved in the Al action and the adoption of adequate and
appropriate tools for implementation.

In connection with the trend of global trading, Al creates process automation, facilitates
the processing of complex problems, and currently becomes established in the field of
increasing automation by machine learning, expanding chat bots, developing Quantum Al,
integrating Al into IoT, or developing humanoid robots. However, along with very obvious

23 For more detail, cf. Zmeéna v odpovédnosti za inteligentni systémy [online]. [cit. 2023-03-22]. Available from:
https://www.epravo.cz/top/clanky/zmena-v-odpovednosti-za-inteligentni-systemy-115449.html

24 For more detail, cf.: Justicna revue: Umeld inteligencia a trestna zodpovednost? 71. 2019. ISSN 1335-6461.,
p. 78

25 For more detail, cf.: Insurance Europe: Je piedcasné zavadét povinné pojisténi umélé inteligence [online]. [cit.
2023-03-24]. Available from: https://www.opojisteni.cz/spektrum/insurance-europe-je-predcasne-zavadet-
povinne-pojisteni-umele-inteligence/c:19935/
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positives, we are already facing an increased number of constantly improved cyber-attacks
against fundamental targets of secure critical infrastructure of high importance, including
threats, loss, or misuse of classified data and information,?® or an increase in new forms of
cybercrime.

The challenge for a responsible society of the 21% century using Al consists mainly in

sophisticated procedures in relation to the handling of Al, in proper and unified legislation
(including joint reflection, for example, on the creation of a completely new subject of rights),
supervisory bodies, ethics, moral standards, transparency of safe use of Al, continuous
education, and cooperation aimed at prospective fight against cybercrime and abuse of Al.?’
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Anotacija. Straipsnyje aptariant valstybés suvereniteto ir Zmogaus teisiy sqvokas analizuojama §iy dviejy teisés
konstrukty sqveika bei konkurencija pabégéliy teisés srityje. Straipsnyje iSskiriamos zmogaus teises, kurias
siekiama uztikrinti pabégéliy teisés srityje.

Straipsnio tikslas jvertinti su kokiomis konkreciomis zmogaus teisémis konkuruoja valstybiy, tame tarpe ir
Lietuvos Respublikos suvereni galia pabégéliy teisés srityje bei kokioms Zmogaus teiséms kelia pavojy Lietuvos
Respublikos veiksmai atlikti siekiant sukontroliuoti 2021 metais Lietuvos Respublikos ir Baltarusijos Respublikos
pasienyje prasidéjusiq migranty krize. Tyrimo rezultatai ir Lietuvos Respublikos taikyty veiksmy analizé beijy
palyginimas su Vengrijos Respublikoje veiksmais taikytais 2015 metais kilusios migranty krizés metu leidZia prieiti
prie pagristos isvados, jog Lietuvos Respublikos veiksmai jgyvendinant suvereniq galig kontroliuoti asmeny
patekimgq j valstybés teritorijq ir buvimgq joje konkuruoja su asmeny teise prasyti prieglobscio bei asmens teise j
laisve, t. y. nebuti sulaikytam.

Pagrindinés sqvokos: Zmogaus teisés, suverenitetas, pabégéliy teisé, prieglobscio prasytojas, migracijos krize.

IVADAS

2021 metais vasarg Lietuvos Respublikos ir Baltarusijos Respublikos pasienyje prasidéjo
migranty krizé, kurios metu ] Lietuvos Respublikos teritorijg pliido neteiséti migrantai.
Remiantis Lietuvos oficialiosios statistikos portalo duomenimis 2021 mety birzelio ménes;j |
Lietuvos Respublikg patekdavo kelios deSimtys neteiséty migranty per dieng (Oficialiosios
statistikos portalas, 2023). Liepos ménes] per dieng j Lietuvos Respublikg nelegaliai
patenkanciy asmeny skaiCius iSaugo iki kone Simto per para. Rugpjiitj buvo pasiektas
migracijos pikas, o rekordas uzfiksuotas 2021 mety rugpjicio 1-3ja diena, kai i Lietuvos
Respublikg pateko 294 nelegaliis migrantai. Per visus 2021 metus uzfiksuota daugiau kaip 4
200 nelegalios migracijos atvejy, kai tuo tarpu per 2020 metus — 81, 0 per 2019 metus — vos 46
atvejai. VisiSkai suprantama, jog tokio didelio masto migracija nebuvo jprasta ir Lietuvos
Respublika susidiiré su sunkumais bei i$§iikiais valdant migranty srautus.

Minéta migracijos krizé i§$auké batinybe¢ Lietuvos Respublikai imtis atitinkamy veiksmy
siekiant sukontroliuoti uzsienieciy patekima j valstybés teritorijg. Lietuvos Respublikos taikyti
veiksmai puikiai iliustruoja, jog valstybés yra linkusios aktyviai ginti ir saugoti savo interesus.
IS esmes, valstybés, kliudydamos patekti potencialiems prieglobs¢io praSytojams j valstybiy
teritorijg, del vienokiy ar kitokiy priezasCiy iSreiSkia savo suverenig galig riboti asmeny
patekima ir buvimg valstybés uzimamoje teritorijoje bei igyvendina pareiga apsaugoti savo
tautos interesus. Kita vertus, asmenys, kurie dél pavojaus gyvybei, sveikatai ar laisveli, turi bégti
1§ savo Salies yra labai pazeidziami, todél jy teisiy apsaugai turi biiti skiriamas ypatingas
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démesys. Tokiu biidu pabégéliy teisés srityje susiduria du teisés konstruktai — valstybés
suvereniteto ir Zmogaus teisiy, kurie tarpusavyje tiek sgveikauja, tiek ir konkuruoja.

Straipsnio aktualumg pagrindzia tai, jog Lietuvos Respublikoje 2021 metais vykusi
migranty krizé yra tik vienas i§ daugelio atvejy, kai valstybés siekdamos sukontroliuoti asmeny
patekima j valstybés teritorijg imasi tam tikry veiksmy. Negali buti ginco dél to, jog tokiy atvejy
pasitaikys ateityje, kadangi kuo toliau, tuo labiau neissivysciusiose valstybése gyvenantys ir
persekiojimg patiriantys asmenys pasiryzta palikti savo kilmés valstybe ir iSvykti ieskoti
saugaus prieglobscio uzsienyje, ypatingai Europoje.

Straipsnio tikslas — jvertinti su kokiomis zmogaus teisémis konkuruoja valstybiy, tame
tarpe ir Lietuvos Respublikos suvereni galia pabégeliy teisés srityje bei kokioms Zmogaus
teiséms kelia pavojy Lietuvos Respublikos veiksmai atlikti siekiant sukontroliuoti 2021 metais
prasidéjusig migranty krize.

Tyrimo objektu pasirinkta 2021 metais Lietuvos Respublikos pasienyje su Baltarusijos
Respublika vykusi migranty krize, kurios metu Lietuva susidiré su sunkumais kontroliuojant
uzsienieciy patekimg j valstybés teritorija.

VALSTYBES SUVERENITETO IR ZMOGAUS TEISIU KONKURENCIJA
LIETUVOS RESPUBLIKOS PASIENYJE KILUSIOS MIGRANTU KRIZES
KONTEKSTE

Siekiant jvertinti su kokiomis Zmogaus teisémis konkuruoja Lietuvos Respublikos (ir kity
valstybiy) turima suvereni galia kontroliuoti uzsienieCiy patekimg ir buvimg Salyje, butina
trumpai aptarti Siy dviejy savoky (valstybés suvereniteto ir Zmogaus teisy) reikSme ir
Stuolaiking sampratg, kurios bus laikomasi Siame darbe.

»Suverenitetas — absoliuti ir amzina Respublikos galia® — taip vieng i$ politikos ir teisés
moksly konstrukty, apibiidina XVI-ojo amZiaus pranciizy teisininkas ir filosofas Zanas
Bodenas. Daugelio S$altiniy nuomone, jis pirmasis pradéjo naudoti Suvereniteto savoka
(Mesonis, 2002).

Pirma kartg istorijoje suvereniteto samprata praktikoje pasireiské ir jgijo teisinj statusa
1648 m. jtakingiausioms to meto valstybéms - pasiraSant Vestfalijos taikos sutart] ir
pripazjstant viena kitos teritorinj integraluma (vientisuma) bei valstybiy lygybe. Nors
suvereniteto koncepcija iSsivysteé XVI-XVII amziuje iSkilus pirmosioms modernios
valstybéms, ji laikui bégant kito bei evoliucionavo. Siuo metu, teisés ir politikos moksly
literatiiroje egzistuoja terminas Vestfalijos suverenitetas (Westphaliansovereignty), reiskiantis,
jog kiekviena valstybé turi suverenitetg teritorijoje, kurig apima valstybé bei galia spresti
vidinius valstybés klausimus, taciau neturi teisés kistis j kitos valstybés vidaus reikalus bei kad
visos valstybés, nepriklausomai nuo jy dydzio ir galios yra lygios.

Siuo metu, daugelio pasaulio valstybiy auk$&iausiuose, pagrindiniuose jstatymuose yra
jtvirtinta suvereniteto sgvoka. Suvereniteto sgvoka randame ir dabartinéje Lietuvos
Respublikos Konstitucijoje (Lietuvos Respublikos Konstitucija, 1992) - 2-4 jos straipsniuose.
Lietuvos teisés mokslininkas, konstitucinés teisés specialistas, buves Lietuvos Respublikos
Konstitucinio Teismo teiséjas Gediminas Mesonis suvereniteta apibiidino kaip valstybinés
valdZios bruoza, pasireiskiant] valstybés nepriklausomybe santykiuose su bet kuria kita valdzia
Salies viduje bei tarptautiniuose santykiuose (Mesonis, 2002, p 37.)

Pateiktame G. Mesonio suvereniteto apibrézime, minimi du suvereniteto veikimo
lygmenys — 3alies viduje ir tarptautiniuose santykiuose. Sie du lygmenys teisés moksle yra
iSskiriami daznai. Pavyzdziui, Allan Rosas, publikacijoje ,,State Sovereignty and Human
Rights: towards a Global Constitutional Project* vidinj Salies suvereniteta apibtdina kaip
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auksciausig galig naudoti jurisdikcijg apibréztoje teritorijoje, o iSorinj suvereniteta apibtidina
kaip laisve nuo kity valstybiy kiSimosi bei valstybiy lygybe santykiuose viena su kita (Rosas,
1995 p. 63).

Apibendrinant aptartg, matyti, jog jau nuo minétos Vestfalijos taikos sutarties pasiraSymo
dienos, dviem esminémis suvereniteto normomis laikytos - teritorijos integralumas
(vientisumas) ir draudimas kiStis ] valstybés vidaus reikalus. Svarbiausias dabartinis
dokumentas, kuriame jtvirtinta valstybés suvereniteto apsauga yra 1945 m. priimta Jungtiniy
Tauty Chartija, kurios 2 straipsnio 4 dalyje nurodyta: ,,Visos narés tarptautiniuose santykiuose
susilaiko nuo grasinimo jéga ir jos panaudojimo tiek pries kurios nors valstybés teritorinj
vientisumg arba politing nepriklausomybe, tiek kuriuo kitu budu, nesuderinamu su Jungtiniy
Tauty tikslais* (Jungtiniy Tauty Chartija, 2002).1965 m. Jungtiniy Tauty Generaliné Asambléja
priéemé Rezoliucijg 2131, kurioje dar griez¢iau jtvirtinta suvereniteto apsauga: ,,Jokia valstybé
neturi teisés tiesiogiai ar netiesiogiai, nepaisant jokiy priezasciy kistis j kitos valstybés vidinius
ar iSorinius reikalus“(Jungtiniy Tauty Generalinés Asambléjos rezoliucija 2131).

Sio straipsnio kontekste ypatingai svarbu pazyméti, jog tarptautinés teisés teorijoje,
suverenitetas taip pat pasireiSkia ir kaip valstybés pareiga: ,,Pirmiausia, tai [suverenitetas]
reiskia, jog valstybinés institucijos yra atsakingos uz funkcijas ginant savo pilieciy saugumg ir
gyvybes bei gerinant jy gerbuvj“ (International Commission Onlintervention And State
Sovereignty, 2001, p. 13). Taigi, suvereniteto sagvoka valstybei sukuria ne tik teises valstybe
apimancioje teritorijoje, bet ir pareigg ginti savo pilieCiy interesus. Biitent §is suvereniteto
atributas dazniausiai lemia, tai jog valstybés kliudo potencialiems prieglobs¢io prasytojams
patekti j valstybés teritorija.

Lietuvoje vykusios migranty krizés metu, Lietuvos Respublika akivaizdziai pasinaudojo
savo suverenia teise kontroliuoti uzsienie¢iy patekima j valstybés teritorija. Remiantis auks¢iau
aptartais Saltiniais, negali biiti ginco dél to, jog Lietuvos Respublika tokig teis¢ turi. Taciau taip
pat svarbu pabréZzti, jog aptarta valstybiy turima suvereni galia kontroliuoti uZsienieciy
patekima ir buvimg Salyje, sgveikauja ir neiSvengiamai konkuruoja su Zzmogaus teisémis. Tais
atvejais, kai valstybés imasi veiksmy sukliudyti asmenims patekti j valstybés teritorija
dazniausiai grésme kyla pabégéliy teiséms. Taciau taip pat akcentuotina, jog pabegéeliy teisé€ yra
tik viena 1§ Zmogaus teisiy teisés sistemos sudedamyjy daliy, reglamentuojanti santykius tarp
valstybes ir uzsieniecio, kuris ieSko apsaugos nuo savo kilmés valstybéje gresiancio pavojaus.
Analogiskos pozicijos laikosi ir Lyra Vysockiené nurodydama, jog ,,pabégéliy teis¢ bendraja
prasme galima apibiidinti kaip zmogaus teisiy teisés dalj, reglamentuojancia santykius,
kylancius tarp valstybés ir jos teritorijoje esancio ar jurisdikcijai priklausancio uZzsieniecio,
kuris ieSko apsaugos nuo savo kilmés valstybéje gresiancio pavojaus (Vysockiené, 2005, p 18).

Atsizvelgiant | tai, jog pabégéliy teis¢ yra sudedamoji Zmogaus teisiy teisés dalis,
akivaizdu, jog Zzmogaus teisiy teis¢ yra daug platesné ir daugiau apimanti nei vien tik pabégeliy
teisé. Kaip minéta, Siame straipsnyje siekiama jvertinti valstybiy suvereniteto ir Zmogaus teisiy
kolizijg. D¢l Sios priezasties darbe nebiity teisinga apsiriboti tik pabégeliy teis€je jtvirtintais
reikalavimais ir asmeny apsaugos garantijomis, taciau biitina vertinti ir valstybiy veiksmy
atitiktj zmogaus teisiy reikalavimams pla¢igja prasme. Jau minétos Lyros Vysockienés teigimu:
»~Pirmiausiai tais atvejais, kai pabeégeliy teises gina ir pabégeliy, ir Zzmogaus teisiy teis¢, galima
teigti, kad zmogaus teisiy teis¢ sustiprina pabégeliy teisés vaidmenj* (Vysockiene, 2005, p. 19).
Papildant §j teiginj galima pasakyti, jog tais atvejais, kai asmens nesaugo pabégelio teisés, jis
nepraranda kity Zmogaus teisiy garantuojamos apsaugos.

Siame straipsnyje siekiama nustatyti kokioms zmogaus teiséms kelia pavojy, valstybiy,
tame tarpe ir Lietuvos Respublikos veiksmai realizuojant turimg suverenig galig kontroliuoti
uzsienieciy patekima j valstybés teritorija. Normos apibréziancios zmogaus teises jtvirtintos
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konvencijose, chartijose, sutartyse, tarptautiniy teismy praktikoje, tarptautinés teisés
principuose. Akcentuotina, jog valstybés pasiraSydamos tarptautinius susitarimus,
ratifikuodamos konvencijas, chartijas ir kitus tarptautinés teisés dokumentus savanoriskai
apriboja savo suverenitetg bei jsipareigoja savo Salies interesus uztikrinti nepazeidziant
prisiimty jsipareigojimy.

Pazymétina, kad pati tarptautiné pabégéliy teisé, kaip viena i§ zmogaus teisiy Saky
atsirado po Antrojo Pasaulinio karo, kurio padariniai priverté valstybes susirtipinti nuo pavojaus
béganciy Zzmoniy teisiy apsauga. Nuo pat atsiradimo, tarptautiné pabégéliy teisé sparciai
vystési, o $is vystymasis atsispindi priimtuose jvairiuose teisés Saltiniuose.. Duotuoju atveju
ypac aktuali 1951 m. liepos 28 d., Zenevoje priimta Jungtiniy Tauty Organizacijos (toliau ir -
JTO) Konvencija dél pabégéliy statuso (toliau — Konvencija dél pabégéliy statuso), kuri 1967
m. sausio 31 d. buvo papildyta bei pakeista Niujorko Protokolu dé¢l pabégéliy statuso (toliau ir
- Niujorko Protokolas). Bitent $iy akty pagrindu buvo priimti ir Kiti regioniniai susitarimai.
Konvencijoje dél pabégéliy statuso ir Niujorko Protokole jtvirtinti §Siam darbui itin aktualis
pabégéliy teisés principai — draudimas grazinti asmenj j 8alj, 1§ kurios jis atvyko (non-
refoulement principas) bei draudimas bausti uZ neteisétg sienos kirtima.

Asmens teisé | prieglobst] yra jtvirtinta ir viename i$ pagrindiniy Zmogaus teisiy apsaugos
dokumenty — 1948 m. gruodzio 10 d. JTO Generalinés Asambléjos (toliau - ir GA) priimtoje
Visuotingje Zmogaus teisiy deklaracijoje. Sios deklaracijos 14-ame straipsnyje jtvirtinta:
»Kiekvienas turi teise¢ kitose Salyse ieSkoti prieglobs¢io nuo persekiojimo ir juo naudotis
(Visuotiné zmogaus teisiy deklaracija, 2006). Taigi, i§ karto po Antrojo Pasaulinio karo
Jungtiniy Tauty Organizacija susirlipino Zmogaus teisiy apsauga, o asmens teisé ] prieglobst]
pradéta vertinti kaip viena 1§ Zmogaus pagrindiniy teisiy. Nors minétas Visuotinés Zmogaus
teisiy deklaracijos straipsnis ir yra labai reikSmingas bei aktualus, taCiau susilaukia daug
kritikos. Pavyzdziui, H. Lauterpacht, teigia, jog esama straipsnio konstrukcija nesukuria
asmeniui teisés gauti prieglobst], o tiesiog dar karta konstatuoja ir taip Zinoma asmens teis¢
ieSkoti prieglobs¢io, nenumatant valstybei pareigos prieglobst] suteikti (Lauterpacht, 1950 p.
417). Pasitelkus lingvistinj teisés normos originalo kalba (angly) aiskinimo metodg galima
prieiti prie iSvados, jog Deklaracijos 14 straipsnis yra labiau rekomendacinio, o ne privalomo
pobudzio — ,,Everyone has the right to seek and to enjoy in other countries asylum from
persecution”(Visuotiné zmogaus teisiy deklaracija, 14 str.). Sios deklaracijos rengéjai buvo
numate, jog straipsnis turéty skambéti taip — ,,Everyone has the right to seek and to be granted
in other countries asylum from persecution” (liet. kiekvienas turi teise kitoje Salyje siekti ir
gauti prieglobst] nuo persekiojimo) (Boed, 1994, p. 9-10) Taciau keliy galingy valstybiy
(DidzZiosios Britanijos, Australijos) atstovams prieStaravus, zodziai ,,to be granted” ( liet.
“gauti”), kurie numato valstybés pareiga suteikti asmeniui prieglobstj, buvo pakeisti |
privalomojo pobuidZzio neturinCius zodzius ,,to enjoy* (liet. naudotis). Roman Boed, aptardamas
deklaracijos rengimo procediirg, nurodo, jog Didziosios Britanijos, Saudo Arabijos ir
Australijos atstovai, siekdami, jog valstybei nebiity sukurta pareiga suteikti asmenims
prieglobst], pasitlé, atlikti minéta zodziy pakeitima (Boed, 1994, p. 9-10). Batent dél to, jog
dabartiné straipsnio konstrukcija nenumato valstybei pareigos uztikrinti prieglobsc¢io suteikimo
ji yra kritikuojama teisés mokslininky. Reikéty nepamirsti, jog ir pati Visuotiné Zmogaus teisiy
deklaracija yra rekomendacinio pobiidzio, tod¢l net ir palikus pradinj straipsnio varianta,
valstybéms vis tiek nekilty teisiné pareiga suteikti prieglobstj, taciau tai biity buves labai didelis
zingsnis link pareigos suteikti prieglobst] valstybei sukiirimo.

Minétas non-refoulement (draudimo grazinti) principas yra jtvirtintas Konvencijos dél
pabégéliy statuso 33 straipsnio 1 dalyje. Sis principas yra draudimas grazinti/i§siysti asmen; j
Salj, kurioje jam gresia pavojus. Atkreiptinas démesys, jog Siame straipsnyje minimas terminas
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pabégélis, reiSkia ne asmenj, kuriam jau suteiktas pabégélio statusas, o atitinka Konvencijos dél
pabégéliy statuso 1 straipsnyje pateikta asmens apibréZzima, t.y. non-refoulement principas
taikomas ir prieglobscio praSytojams.

Kitas, straipsnio kontekste labai svarbus principas pabégeéliy teisés srityje —baudimo
draudimo principas reiskiantis draudimg bausti neteisétai | valstybés teritorija patekusius
asmenis siekiancius gauti prieglobstj, kuris yra jtvirtintas Konvencijos dél pabégéliy statuso 31
straipsnio 1 dalyje.

Lietuva yra ratifikavusi tiek Visuoting zmogaus teisiy deklaracijg, tieck Konvencijg dél
pabégéeliy statuso bei Niujorko Protokola, todél turi teising pareigg uztikrinti Siuose
tarptautiniuose teisés aktuose ijtvirtinty teisiy tinkama jgyvendinima. Be to, Lietuvos
Respublika taip pat yra saistoma ir Europos Sajungos institucijy priimty teisés akty.
Atkreiptinas démesys, jog2015 metais jsigaliojo Europos Sajungos teisés akty pabégéliy teises
srityje pakeitimai, padaryti atsizvengiant j kilusig pabégéliy krize, kuriy bendras pavadinimas
— Bendra Europos Prieglobsc¢io Sistema (Common European Asylum System). Siekiant sukurti
minéta sistemga, buvo priimti Sie teisés aktai:

e Dublino Reglamentas 111 (Europos Parlamento ir Tarybos reglamentas (ES) 604/2013,
2013). Europos Komisija nurodo, jog pagrindinis Dublino reglamento principas yra tas, kad
atsakomybé uz prasymo suteikti prieglobstj, nagrin¢jimg pirmiausia tenka valstybei narei, kuri
labiausiai susijusi su prasytojo jvaziavimu j ES arba jo gyvenimui ES (Europos Komisija, 2014
p. 7).

e PrieglobsCio procediiry direktyva (Europos Parlamento ir Tarybos direktyva
2013/32/ES, 2013) - reguliuoja prieglobsc¢io pra§ymo procesa, nustato kaip turi biiti pateikiamas
prasymas, kaip jis nagrin¢jamas, skundziamas, kokias teises turi prieglobscio prasytojas. Taip
pat numatyta, nagrin¢jamos temos kontekste aktuali, treCiosios saugios Salies sgvoka, kuri
reiSkia, jog asmens atvykusio i§ valstybés, kuri yra pripazinta saugia tre¢igja valstybe, praSymas
gali biiti nenagrin¢jamas, o asmuo grazinimas ] tg valstybe.

e Priémimo salygy direktyva (Europos Parlamento ir Tarybos direktyva 2013/33/ES,
2013) - numato minimalius prieglobsé¢io prasytojy priémimo standartus. Siekiama uztikrinti,
jog prieglobsCio prasytojams bus suteikta gyvenamoji vieta, maistas, drabuZziai, medicininé
pagalba. Taip pat numato, jog sulaikymas biity taikomas tik esant biitinybei.

e Priskyrimo direktyva (perzitréta) (Europos Parlamento ir Tarybos direktyva
2011/95/ES, 2011) — nustatyti pagrindai suteikti prieglobstj. Konvencijos dél pabégéliy statuso
pirmame straipsnyje numatyti pagrindai papildomi (rase, religija, pilietybé poliniy jsitikinimy,
priklausymas tam tikrai socialinei grupei) dar vienu pagrindu - sunkus pagrindiniy zmogaus
teisiy pazeidimas Europos Parlamento ir Tarybos direktyva 2011/95/ES, 2011, 9 str.).

Isvardinty Europos sajungos teisés akty preambulése nurodyta, jog Sie Europos Sgjungos
teisés aktai, sudaryti remiantis visapusisku Konvencijos dél pabégéliy statuso ir Niujorko
Protokolo taikymu. Minéty Europos Sajungos lygmeniu priimty teisés akty turinio analizé, dar
labiau pagrindzia teiginj, jog daugiau nei penkiasdeSimties mety Senumo tarptautinés teisés
aktai — Konvencija dél pabégeéliy statuso ir Niujorko protokolas yra vis dar aktualas, kuriant
dabartinius teisés aktus pabégéliy teisés srityje.

Nagrin¢jamu atveju svarbu aptarti pabégéeliy teisés srityje daZzniausiai sutinkamas, asmens
teisinj statusa apibréziandias savokas. Sios savokos svarbios dél to, jog konkretus asmens
teisinis statusas lemia jam taikytinas garantijas ir apsaugos ribas. Pirmiausia, reikéty aptarti
pabégélio savoka, kuri yra jtvirtinta Konvencijos dél pabégeliy statuso 1 straipsnyje
numatanciame, jog pabégélis yra asmuo, kuris dél visiskai pagrjstos baimés biiti persekiojamam
dél rasés, religijos, pilietybés, priklausymo tam tikrai socialinei grupei ar politiniy jsitikinimy
yra uz Salies, kurios pilietis jis yra, riby ir negali arba bijo naudotis tos Salies gynyba; arba
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neturédamas atitinkamos pilietybés ir biidamas uz Salies, kurioje anks¢iau buvo jo nuolatiné
gyvenamoji vieta, riby dél tokiy jvykiy negali ar bijo  jg grjzti. Taigi, Konvencija dél pabégéliy
statuso iSskiria penkias aiskias ir konkrecias persekiojimo priezastis: rase, religija, pilietybe¢,
priklausymas tam tikrai socialinei grupei ar politiniai jsitikinimai. Kaip minéta, Europos
Sajungos teiséje - Priskyrimo direktyvoje yra numatytas papildomas persekiojimo pagrindas —
sunkus pagrindiniy zmogaus teisiy pazeidimas.

Be to, svarbu pazyméti, jog persekiojimas, nuo kurio saugo Konvencija dél pabégéliy
statuso suprantamas kaip SiurkStus pagrindiniy Zmogaus teisiy pazeidimas dél kurios nors (ar
keliy) jau aptarty penkiy priezaséiy. Praktikoje persekiojimu pripazjstamas teisés j asmens
gyvybe, laisve ar sauguma pazeidimas, taip pat kankinimai, Ziaurus, Zmogaus oruma Zeminantis
elgesys ar bausme.

Kita nemaziau svarbi pabégéliy teisés savoka yra prieglobscio praSytojas. Jungtiniy
Tauty Pabégéliy Agentiiros (toliau — ir JT Pabégéliy agentiira) internetiniame puslapyje
nurodoma, jog prieglobscio prasytojas yra asmuo, kurio tarptautinés apsaugos prasymas dar turi
biti apsvarstytas (Jungtiniy Tauty pabégéliy agentiira, 2023). Papildant §j teiginj reikia
pastebéti, jog prieglobscio praSytojas yra asmuo, kuris ne savo kilmés valstybei yra pateikes
prasyma del prieglobsc¢io suteikimo, taciau tokio praSymo nagringjimo procediira dar néra
baigta. Vadovaujantis tokiu vertinimu, asmuo kuris néra pateikgs praSymo dél prieglobscio
suteikimo, formaliai néra laikomas prieglobs¢io prasytoju ir jam gali biiti netaikomos
prieglobscio prasytojo garantijos jtvirtintos Priémimo salygy direktyvoje.

Apibendrinant aptartus teisés Saltinius pazymétina, jog pabégéliy teisés srityje siekiama
uztikrinti Zmogaus teis¢ | asmens nelieCiamuma ir laisve, teise praSyti prieglobscio, teis¢ nebuti
grazintam ] pavojaus Salj, teis¢ nebiiti baudZiamam uZ neteisétg sienos kirtima, teis¢ nebiiti
kankinamam. Sio straipsnio tikslas jvertinti su kokiomis Zmogaus teisémis konkuruoja
valstybiy, tame tarpe ir Lietuvos Respublikos suvereni galia pabégéeliy teisés srityje bei kokioms
zmogaus teiséms kelia pavojy Lietuvos Respublikos veiksmai atlikti siekiant sukontroliuoti
migranty krize.

Prieglobscio prasytojo savoka yra svarbi aptariant veiksmus, kuriy Lietuvos Respublika
émesi 2021 mety vasarg kilusios migranty krizés metu. Reikéty pastebéti, jog Lietuva
aptariamos migranty krizés metu fiziniais veiksmais kliudé j Lietuvos Respublikos teritorija
patekti potencialiems prieglobsCio praSytojams. Dar daugiau, pasitaiké atvejy, kai | Lietuvos
Respublikg faktiskai pateke asmenys buvo nedelsiant grazinami atgal uz Lietuvos Respublikos
teritorijos riby.

Pazymeétina, jog tokios priemonés buvo numatytos atliekant ir procedirinius veiksmus
priimant naujus bei pakeiciant jau galiojancius teisés aktus. 2021 m. rugpjicio 2 d. Lietuvos
Respublikos vidaus reikaly ministro Valstybés lygio ekstremaliosios situacijos operacijy
vadovas priémé Sprendimg dél masinio uZsienie€iy antpliidZio pasienio ruoZo teritorijose prie
Lietuvos Respublikos valstybés sienos su Baltarusijos Respublika valdymo ir valstybés sienos
apsaugos sustiprinimo Nr. 10V-20 (toliau — Sprendimas). Minéto Sprendimo esmé, jog
asmenys, Lietuvos Respublikos iSorés sieng sausumoje kirsty tik per pasienio kontrolés
punktus, o asmenys méginantys sieng kirsti kitose vietose nebiity jleidziami j valstybeés
teritorijg. Be to, Sprendimu nuspresta sieng ne per pasienio kontrolés punktus kirtusius asmenis
grazinti uz valstybés sienos riby.

Vertinant Sprendimo dalj, kuria nuspresta ne per pasienio kontrolés punktus Lietuvos
Respublikos sieng kirtusius asmenis grazinti uz valstybés sienos riby, svarbu aptarti Europos
Sajungoje galiojancig prieglobsCio prasymo pateikimo samprata. Atkreiptinas démesys, jog
Europos pasienio ir kranto apsaugos agentiiros (taip pat zinoma kaip FRONTEX) isleistame
»Praktinis vadovas ,,Teis¢ pasinaudoti prieglobs¢io procedira™ apibuidinant prieglobsc¢io
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prasymo forma bei turinj yra nurodoma, jog praSymu turéty bati laikomas ,,bet koks pareiskimas
zodziu ar rastu apie tai, kad asmuo bijo persekiojimo ar didelés Zalos, kurie jam gresia, jei jam
nebus leista atvykti, turi buti vertinamas kaip toks praSymas. Nebitinai turi bati pavartotas
butent zodis ,,prieglobstis* ar ,,pabégélis. Jei jums kyla abejoniy, turétuméte daryti prielaida,
kad praSymas suteikti prieglobstj pateiktas” (Frontex' 2017).

Taigi, remiantis Europos Sajungos institucijy pateikiamu iSaiskinimu, prieglobscio
praSymo pateikimas yra suprantamas labai ple¢iamai, o pats prasymas dél prieglobsc¢io
suteikimo gali buti pateiktas zodziu, o prieglobscCio prasantis asmuo gali netgi nenaudoti zodZiy
»prieglobstis® ar ,,pabégélis®. Kaip jau buvo minéta auksciau, nuo praSymo dél prieglobscio
suteikimo pateikimo momento, prieglobs¢io prasytojas jgauna tam tikry teisiy, o Priémimo
salygy direktyvos pagrindu jam turi biiti uztikrintos tinkamos apgyvendinimo, maitinimo,
sveikatos priezitros ir kitos salygos.

Tokiu buidu, atgal uz valstybés sienos grazintam asmeniui jrodzius, jog jis pateiké
praSymg dél prieglobs€io suteikimo, ji apgreZusi valstybé biity pripazinta pazeidusia
prieglobscio praSymo nagringjimo procediirg ir asmens teis¢ praSyti prieglobscio. Atkreiptinas
démesys, jog 2018 m. gruodzio 11 d. Europos Zmogaus Teisiy Teismo sprendimu byloje M. A.
ir kiti prie§ Lietuvag (Peticija Nr. 59793/17) Lietuvos Respublika jau yra buvusi pripazinta
pazeidusia 1950 m. lapkri¢io 4 d. pasira$yta Zmogaus teisiy ir pagrindiniy laisviy apsaugos
konvencija (toliau — Europos zmogaus teisiy konvencu a), kadangi nevertino asmeny pateikty
prasymy, kaip prasymy dél prleglobscw suteikimo. Sis Europos Zmogaus Teisiy Teismo
sprendimas patvirtina prielaida, jog kliudymas asmenims patekti j valstybés teritorijg, kai
asmenys yra nedelsiant grazinami uz valstybés teritorijos riby gali reikSti asmens teisés prasyti
prieglobscio pazeidimg.

PaZymeétina, jog aptartas Lietuvos Respublikos vidaus reikaly ministro Valstybés lygio
ekstremaliosios situacijos operacijy vadovo priimtas Sprendimas nebuvo vienintelis
procediirinis veiksmas, kurj atliko Lietuvos Respublika. Migranty krizé taip pat priverté priimti
skubius Lietuvos Respublikos jstatymo dél uzsienieCiy teisinés padéties (toliau — [DUTP)
pakeitimus. Atlikti JIDUTP 5 straipsnio pakeitimai, kurie galio nuo 2021 m. liepos 23 d. iki
2021 m. gruodzio 31 d. jgalino Lietuvos Respublika esant karo padéciai, nepaprastajai padéciai,
dél masinio uzsienieCiy antplidzio paskelbtai ekstremaliajai situacijai ar ekstremaliajam
jvykiui, prieglobsCio prasytojus, pateikusius praSymus suteikti prieglobstj, iki nepriimtas
sprendimas ijleisti juos i Lietuvos Respublika, laikinai apgyvendinti pasienio kontrolés
punktuose, tranzito zonose, Valstybés sienos apsaugos tarnyboje ar kitose tam pritaikytose
vietose, nesuteikiant jiems teisés laisvai judéti Lietuvos Respublikos teritorijoje (IDUTP 5 6
d.). IDUTP 5 str. 8 d. numaté, jog toks laikinas apgyvendinimas gali trukti ne ilgiau kaip 6
ménesius.

Laikotarpiu nuo 2021 m. rugpjii¢io 12 d. iki 2021 m. gruodzio 31 d. galiojusi IDUTP 67
straipsnio redakcija numaté, jog paskelbus karo padétj, nepaprastaja padétj, taip pat
ekstremaligjg situacijg ar ekstremalyjj jvyki dél masinio uzsienieciy antpliidzio, uzsieniecio
prasymas suteikti prieglobstj gali buti pateiktas: 1) pasienio kontrolés punktuose ar tranzito
zonose — Valstybés sienos apsaugos tarnybai; 2) Lietuvos Respublikos teritorijoje, kai i}
Lietuvos Respublikg uzsienietis atvyko teisétai, — Migracijos departamentui; 3) uzsienio
valstybéje — uzsienio reikaly ministro nurodytose Lietuvos Respublikos diplomatinése
atstovybése ar konsulinése jstaigose. Be to, 67 str. 12 buvo jtvirtinta, jog uZsienie¢io praSymas
suteikti prieglobst], pateiktas nesilaikant $io 67 str. 1! dalyje nurodytos tvarkos, nepriimamas.
Pazymétina, jog nuo 2022 m. sausio 1 d. Sios jstatyminés normos (IDUTP 5 str. 6 d., 8 d., 67
str. 11d., 12 d.) neteko galios.
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Apibendrinant Sio straipsnio kontekste aktualius migranty krizés metu priimtus teisés
aktus (jy pakeitimus) iSskirtinos Sios priemonés, kuriy émési Lietuvos Respublika: pirma, buvo
leista prasyma dél prieglobscio suteikimo pateikusj asmenj 6 ménesiams apgyvendinti laikino
apgyvendinimo vietose, nesuteikiant jiems teisés laisvai judéti Lietuvos Respublikos
teritorijoje, antra, prasymai dél prieglobscio suteikimo galéjo buti pateikiami tik tam tikrose
vietose (pvz. pasienio punktuose), o prasymai dél prieglobscio suteikimo i neteisétai Lietuvos
Respublikos sieng kirtusiy asmeny nebuvo priimami.

Svarbu pastebéti, jog panasiy veiksmy siekiant kontroliuoti migranty srautus 2015 metais
émési Vengrijos Respublika. 2015-08-28 Vengrijos parlamentas isleido praneSima, kuriame
pasisakydamas dél masinio prieglobscio prasytojy pliidimo j valstybés teritorijg nurodé ,,Mes
turime teis¢ ginti miisy kalba, misy kultiira, miisy vertybes ir testi ekonoming plétra be
nepakeliamos nastos, kurig sukelia masinis nelegaliy imigranty pladimas* (Vengrijos
parlamentas, 2015).Si citata puikiai iliustruoja straipsnio problema — suvereniteto ir zmogaus
teisiy konkurencijg pabégeliy teisés srityje.

Siekdama apsaugoti savo S$alies interesus Vengrija priémé teisés akty pakeitimus
numaciusius, jog asmenys ] valstybés teritorijg gali teisétai patekti tik per dvi jrengtas tranzito
zonas - Roskés ir Tompos miesteliuose. Tuo tarpu asmenys pateike praSymus dél prieglobsc¢io
suteikimo, per visa jy praSymy nagrinéjima ir net teismui nagrin¢jant dél sprendimo atmesti
prasyma pateikta skunda privaléjo likti minétose tranzito zonose.

Europos Komisija abejodama tokiy veiksmy atitiktimi tarptautiniams jsipareigojimams ir
Europos Sgjungos teisés akty reikalavimams, Europos Sajungos Teisingumo Teisme (toliau —
ESTT) pareiské ieskinj pries Vengrija dél valstybés jsipareigojimy nejvykdymo. Sios analizés
kontekste svarbu, tai jog 2020-12-17 Europos Sajungos Teisingumo Teismo sprendimu priimtu
byloje Komisija prie§ Vengrija (C-808/18), Vengrija buvo pripazinta nejvykdziusia
1sipareigojimy pagal Prieglobsc¢io procediiry direktyva bei Priémimo salygy direktyva. Be to,
Siuo sprendimu Vengrija taip pat buvo pripaZinta neuZtikrinusia asmens graZinimo procediiros
garantijy.

ESTT pazymegjo, jog Vengrija nustatydama, kad asmenys | valstybes teritorijg gali teisétai
patekti tik per dvi jrengtas tranzito zonas - Roskés ir Tompos miesteliuose nesuteiké asmenims
objektyviy galimybiy prasyti prieglobscio. Tokia i§vada buvo prieita atsizvelgiant | tai, jog
Siuose tranzito centruose per dieng praSymus galéjo pateikti labai ribotas asmeny skaicius (2018
m. tik dviem asmenims per dieng buvo leidZziama patekti i kiekvieng i$ $iy tranzito zony).

Be to, ESTT nurodé, jog Vengrijos priimtos teisés normos numatanc¢ios, kad prieglobsc¢io
prasytojai privalo likti Roskés ir Tompos tranzito zonose per visg jy praSymy nagringjima ir net
teismui nagrinéjant dél sprendimo atmesti praSyma pateikta skunda, o ne tik siekiant patikrinti,
ar jy praSymai gali buti atmesti dél vieno i$ pirmesniame punkte nurodyty pagrindy, neatitinka
Prieglobsc¢io procediry direktyvos reikalavimy. PaZzymeétina, jog pagal Prieglobs¢io procediiry
direktyvos 43 straipsnio 2 dalj reikalaujama, kad tarptautinés apsaugos prasytojo sulaikymo
trukmé pagal §) straipsn] nevirSyty keturiy savaiiy nuo tarptautinés apsaugos praSymo
pateikimo dienos. Vadovaudamasis Sia nuostata ESTT pripazino, jog Vengrija i§ esmés taiké
asmeny sulaikyma.

Apibendrinant ESTT Sprendima priimg byloje Komisija prieS Vengrija C-808/18,
pastebétina, jog Vengrijos veiksmai siekiant suvaldyti kilusig migracijos krize neuZtikrino
zmogaus teisiy prasyti prieglobs¢io bei pazeidé asmens teise j laisve. Sis Vengrijos Respublikos
pavyzdys, neabejotinai turi panaSumy su Lietuvos atveju. Kaip minéta, Sprendimu buvo
nuspresta, jog asmenys, Lietuvos Respublikos iSorés sieng sausumoje gali kirsti tik per pasienio
kontrolés punktus, o asmenys méginantys sieng kirsti kitose vietose néra jleidziami j valstybés
teritorija. Be to, Sprendimu nuspresta sieng ne per pasienio kontrolés punktus kirte asmenys
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biity grazinami uz valstybés sienos riby. Tokia valstybés politika, atsizvelgiant j aptartg ESTT
Sprendimg priimg byloje Komisija prie§ Vengrija C-808/18, gali tinkamai neuztikrinti asmeny
teisés prasyti prieglobscio.

Be to, JDUTP pakeitimai leido asmenis pateikusius praSsymus suteikti prieglobstj laikyti
6 ménesius laikino apgyvendinimo vietose, nesuteikiant jiems teisés laisvai judéti Lietuvos
Respublikos teritorijoje. Vengrijos pavyzdys rodo, jog tokie valstybiy sprendimai gali buti
pripazinti neuztikrinanciais asmens teisé€s j laisve, t. y. nebiti sulaikytam ilgiau keturiy savaiciy
laikotarpj nuo tarptautinés apsaugos praSymo pateikimo dienos, kaip tai numatytg Prieglobscio
procediiry direktyvos 43 straipsnio 2 dalyje.

Sie konkretiis Lietuvos Respublikos ir Vengrijos Respublikos pavyzdziai puikiai
parodo, jog pabégéliy teisés srityje valstybiy turima suvereni galia kontroliuoti asmeny
patekima ] valstybés teritorijg ir buvimg joje susiduria su zmogaus teisémis, tame tarpe ir
pabégeliy teisémis. Aptarta ESTT byla patvirtina, jog valstybiy, tame tarpe ir Lietuvos
Respublikos turima suvereni galia néra absoliuti, o valstybés jgyvendindamos savo teises
privalo laikytis prisiimty jsipareigojimy ir uztikrinti, jog tokiais veiksmais nebus paZzeistos
Zmogaus teisés.

ISVADOS

Galiojanciy teisés akty analizé bei temai aktualios teismy praktikos analizé parodé, jog
pabeégeliy teises srityje siekiama uZztikrinti Zmogaus teis¢ ] asmens nelieCiamuma ir laisve, teise
praSyti prieglobsCio, teis¢ nebiiti graZintam ] pavojaus Salj, teis¢ nebuti baudZiamam uz
neteiséta sienos kirtima, teise nebiiti kankinamam. ISkilus migracijos krizei, valstybés,
siekdamos apsaugoti savo interesus pasinaudoja turima suverenia galia kontroliuoti uzsienieciy
patekima | valstybés teritorija bei buvimg joje, tuo sukeldamos grésme auksS¢iau aptartoms
Zmogaus teiséms.

Atlikto tyrimo ir 2021 mety Lietuvos Respublikoje kilusios migranty krizés metu
valstybes taikyty veiksmy analize leidzia spresti, jog Lietuvos Respublika priemé teisés aktus,
kuriais nustaté, jog praSymai del prieglobscio suteikimo galéjo biiti pateikiami tik tam tikrose
vietose (pvz. pasienio punktuose), o praSymai dél prieglobscio suteikimo i$ neteisétai Lietuvos
Respublikos sieng kirtusiy asmeny nebuvo priimami. Be to, Lietuvos Respublikos priimti teisés
aktai numaté galimybe prasyma dél prieglobscio suteikimo pateikusj asmenj 6 ménesiams
apgyvendinti laikino apgyvendinimo vietose, nesuteikiant jiems teisés laisvai judéti Lietuvos
Respublikos teritorijoje.

Pritaikius lyginamaji metoda bei Lietuvos Respublikos taikytus veiksmus palyginus su
Vengrijos Respublikoje veiksmais taikytais 2015 metais kilusios migranty krizés metu ir byloje
Komisija prie§ Vengrija ESTT priimtu sprendimu prieitina prie pagrjstos iSvados, jog Lietuvos
Respublikos veiksmai jgyvendinant suverenig galig kontroliuoti asmeny patekimg j valstybeés
teritorijg ir buvimg joje konkuruoja su asmeny teise praSyti prieglobscio bei asmens teise |
laisve, t. y. nebiiti sulaikytam.
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Summary

The purpose of the article is to assess with which specific human rights the sovereign power of
the state competes in the field of refugee law, and which human rights are endangered by the actions of
the Republic of Lithuania in order to control the migrant crisis at the border of the Republic of Lithuania
and the Republic of Belarus.

The results of the research, analysis and comparison of the actions taken by the Republic of
Lithuania with the actions taken by the Republic of Hungary during the migrant crisis in 2015 lead to
the reasonable conclusion that the actions of the Republic of Lithuania in exercising its sovereign power
to control the entry and stay of persons in the state territory compete with the right to request asylum
and individual rights to freedom, i.e. right not be detained.

Keywords: human rights, sovereignty, refugee law, asylum seeker, migration crisis.
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Abstract: The present paper is concentrated on the analysis of the role of Prosecutor from a procedural and
substantive point of view in the ICC according the sentence of the Appeal Chamber of 5 March 2020. The Pre-
Trial Chamber has denied authorization to continue and open investigations in Afghanistan that can be prosecuted
by the Prosecutor. The Appeal Chamber after Prosecutor's question overturned the preliminary ruling by deciding
to continue the evaluation of the investigation into crimes against humanity and war in the Afghan territory. So
are these judgments political or legal? Are the Chambers based on the ICC statute or on the commands of US
foreign powers? What is the Prosecutor's role in these admissibility cases or investigations? These are some of
the questions that this paper discusses and tries to clarify.

Keywords: ICC, Prosecutor, StICC, art. 53StICC, art. 17StICC, art. 15 StICC

INTRODUCTION

The Afghan situation and the investigation of crimes against humanity and war® dates
back to about 2003 when for the first time American military, CIA agents, Taliban and a strong
debate of the international community in global version’ came to conclude with the
authorization of investigations and the related judgment of the Appeal Chamber of the
International Criminal Court (ICC) of 5 March 2020°.

It is the first time the Pre-Trial Chamber has not accepted the request for authorization to
open the investigation proposed by Prosecutor Fatou Bensouda. Up to now, all the
authorizations for the opening of investigations based on initiatives and within the limits of the
powers of the Prosecutor of the court date back to art. 15, par. 3 Statute of the International
Criminal Court (StICC)*. The open debate is not so much based on procedural bases and
principles but within a wider and at the same time narrow circle of the notion of interests of
justice, rectius interests of justice and substantive international criminal law®.

D. Liakopoulos, “Justicia dura: anatomia e interpretacion en la exclusion de la responsabilidad penal individual
en la justicia penal internacional”, in Revista Eletronica de Estudios Penales y de la Seguridad, 2019, n. 4. R.J.A.
Morales, “Definicion de los crimenes internacionales y responsabilidad penal internacional”, ed. Juridicos
Olejnik, Santiago de Chile, 2020.

2For more comments see: C. Ankersen, W. Pal Singh Sidhu, “The future of global affairs. Managing discontinuity,
disruption and destruction”, Palgrave Macmillan, Springer Nature, Basel, 2020, pp. 141ss.

3ICC, Situation in the Islamic Republic of Afghanistan, ICC-02/17 OA4, Decision of 5 March 2020. R. Vogel,
“Situation in the Islamic Republic of Afganistan”, in International Legal Materials, 60 (1), 27, 2020. Y. Ihiil,
“Situation in the Islamic Republic of Afganistan”, in American Journal of International Law, 115 (4), 2021, pp.
650ss.

“D. Liakopoulos, “The function of accusation in International Criminal Court. Structure of crimes and the role of
Prosecutor according to the international criminal jurisprudence”’, ed. Maklu, Antwerp, Portland, 2019 (second
edition).

SA. Heinze, V.E. Dittrich (eds.), “The past, present and future of the International Criminal Court”, TOAEP,
Bruxelles, 2021. J. Tchinda Kenfo, A. Zozime Tamekamta, “La Cour pénale internationale”, Presses de
I'Université du Quebec, Quebec, 2022. F. Klose, “In the cause of humanity. A history of humanitarian intervention
in the long Nineteenth century”, Cambridge University Press, Cambridge, 2022.
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THE SENTENCE OF THE PRELIMINARY CHAMBER

Is it a political or legal sentence? In reality, the question of the Pre-Trial Chamber
regarding the authorization of the investigations that date back to the Prosecutor himself from
2007 to 2017 not only in the afghan territory® but also in the general relationship of the afghan
conflict certainly also has a political character, of an international nature. Hence, an Afghan
conflict and the participation of military from states such as Poland, Romania and Lithuania.
Crimes committed by countries that do not belong to the circle of great powers but are simply
members of the Security Council of the United Nations’ and certainly such investigations have
not been well received even by international doctrine®,

It is true that any kind of investigation was opposed by the United States®, not a member
of the ICC and also because they were involved both politically and militarily in the afghan
situation, going so far as to openly accuse the ICC as meddling in questions concerning their
own sovereignty. On the other hand, the ICC was not bound since the United States is not part
of the Rome Statute!® and does not constitute an obstacle to the repression of crimes committed
by American soldiers and CIA agents. Furthermore, Afghanistan has ratified the statute as early
as 10 February 2003,

The competence of the ICC deals with crimes against humanity and war and includes
crimes committed on the territory of a Member State regardless of the nationality of the
perpetrators as well as those crimes committed by the nationals of the Member States'? also on
the territory of a third state. We are talking about territorial as well as personal competence
concerning our case of the investigations proposed by the Prosecutor?2.

S, Vagias, “The territorial jurisdiction of the International Criminal Court”, Cambridge University Press, Cambridge, 2014,
pp. 90ss.

73 Marc De La Sabliére, “Le Conseil de sécurité des Nations Unies”, ed. Larcier, Bruxelles, 2018. D. Liakopoulos, “Autonomy
and cooperation within the International Criminal Court and United Nations Security Council”, W.B. Sheridan Law Books,
ed. Academica Press, Washington, London, 2020.

83. Maupas, “La Cour pénale internationale face aux critiques”, in Revue Internationale et Stratégique, (4) 2019, pp. 84ss

M. Jorgensen, “American foreign policy ideology and the international rule of law”, Cambridge University Press, Cambridge,
2020.

OM. Cormier, “The jurisdiction of the International Criminal Court over nationals of non-States parties”, Cambridge
University Press, Cambridge, 2020, pp. 95ss.

Heor further analysis see also: A.M. Hazim, “A critical analysis of the Rome statute implementation in Afghanistan”, in
Florida Journal of International Law, 31 (1), 2019, pp. 10ss.

12566 also in argument: ICC, Prosecutor v Muthaura, Kenyatta and Ali, Judgment on the Appeal of the Republic of Kenya
against the Decision of Pre-Trial Chamber Il of 30 May 2011 entitled "Decision on the Application by the Government of
Kenya Challenging the Admissibility of the Case pursuant to Article 19(2)(b) of the Statute", ICC-01/09-02/11-274, Appeals
Chamber, 30 August 2011, para 40 (Muthaura and Others, Appeals Chamber Judgment on Admissibility); Yekatom, Trial
Chamber v Decision on Admissibility (n. 13) para 21 ("(...) the Chamber concludes that the CAR authorities, including the
SCC, are presently inactive insofar as Mr Yekatom’s Case is concerned. For this reason alone, and irrespective of the CAR
authorities” hypothetical willingness or ability to investigate and prosecute, the Chamber is of the view that the case against Mr
Yekatom is admissible. Consequently, the Chamber will not address the question of willingness and ability (...).

511CC, Prosecutor v Saif al-Islam Gaddafi and Abdullah al-Sensussi, Judgment on the Appeal of Libya against the Decision
of Pre-Trial Chamber I of 31 May 2013 entitled ‘Decision on the Admissibility of the Case against Saif Islam Al-Gaddafi’,
ICC-01/11-01/11 OA 4, Appeals Chamber, 21 May 2014, para 73; Gaddafi and al-Senussi, Appeals Chamber Judgment on
Admissibility (n 40) para 119.

13 Badadgard, M. Klamverg, “The gatekeeper of the ICC: Prosecutorial strategies for selecting situations and cases at the
International Criminal Court”, in Georgetown Journal of International Law, 48, 2017, pp. 640 (noting that "Office of the
Prosecutor (OTP) policy and strategy straddles law and politics at multiple levels and describing the evolving relationship with
domestic processes™). In argument see also: M.A. Newton, A synthesis of community-based justice and complementarity, in
C.D. Vos, S. Kendall, C. Stahn (eds), “Contested justice: The politics and practice of International Criminal Court
interventions”, Cambridge University Press, 2015, pp. 122ss.
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By decision of 12 April 2019 the Pre-Trial Chamber based on article 15 par. 4 StICC**
had denied the authorization justifying its sentence based on the total lack of the interests of
justice ignoring from the procedural point of view and the Statute according to art. 53 relating
to the Prosecutor’s action to open investigations proposed by a Member State or by the United
Nations Security Council itself. We can mention this situation (rectius, the jurisprudence) as an
extremely elastic situation, which allows the prosecution body to balance the exercise of the
punitive pretension with other requirements expressly provided for by the Statute, such as the
protection of victims and the seriousness of crimes, or implicitly inferred from the system, such
as the compatibility of the procedure with the experiment of national reconciliation processes.
In this case, the Pre-Trial Chamber, if it considers that the prejudice to the interests of the
prosecutor's alleged justice does not justify the renunciation of the action, can review (review),
even ex officio, the decision of the prosecuting body and obliging him to start an investigation
or to prosecute (article 53 paragraph 3 letter b) Statute and Rule 110 RPP)™°.

The Prosecutor of the ICC can only exceptionally refuse the opening of investigations if
he considers that the grounds of a reasonable nature for a judicial action are absent and always
based on the principles and competences of the ICC. Therefore, admissibility according to art.
17 StICC (inadmissibility)® and that the investigations are not contrary to the interests of justice
according to art. 53, par. 1 letter ¢) StICC, which refers to the concept of gravity only in generic
terms’. In these cases, therefore, the Pre-Trial Chamber, if it does not agree with the reasons
justifying the decision of the prosecution body, may force it to start an investigation. It is, in
fact, a not very satisfactory explanation-and, moreover, denied by the practice given that!é-,
while aiming at the shared objective of ensuring a more stringent control over the prosecutor's
discretion, in fact does not clarify the scope of application art. 53 par. 1 lett. c) and of the art.
17 par. 1 lett. d). StICC®. Art. 17 (1) as well as art. 53 StICC? is an expression of the principle
of subsidiarity, which is the cornerstone of the system and is one of the distinctive aspects of

VAV Degman, V. Qosterveld, “The Elgar companion to the International Criminal Court”, Edward Elgar Publishers,
Cheltenham, 2020, pp. 328-330.

15G. Sluiter et al. (eds), “International criminal procedure-Principles and rules”, Oxford University Press, Oxford, 2013.

16W.A Schabas, “The International Criminal Court: A commentary on the Rome Statute”, 2nd edn, Oxford University Press,
Oxford 2016, "(...) prosecutorial decision making does not derive from] apathy or a desire to protect perpetrators, which may
properly be criticized as inconsistent with the fight against impunity. According to this approach, a State would be judged on
its compliance with the duty to prosecute by an analysis of its motives rather than its actions.

17As we can just see in the past cases (Katanga, Appeals Judgment on Admissibility (n 41) para 78 ): “(...) Therefore, in
considering whether a case is inadmissible under article 17 (1) (a) and (b) of the Statute, the initial questions to ask are (1)
whether there are ongoing investigations or prosecutions, or (2) whether there have been investigations in the past, and the
State having jurisdiction has decided not to prosecute the person concerned. It is only when the answers to these questions are
in the affirmative that one has to look to the second halves of sub-paragraphs (a) and (b) and to examine the question of
unwillingness and inability. To do otherwise would be to put the cart before the horse. It follows that in case of inaction, the
question of unwillingness or inability does not arise; inaction on the part of a State having jurisdiction (that is, the fact that a
State is not investigating or prosecuting, or has not done so) renders a case admissible before the Court, subject to article 17
(1) (d) of the Statute.

8 fact, the Pre-Trial Chamber invited the Prosecutor to review his decision not to open an investigation, considering that the
prosecution body had wrongly assessed the seriousness of the crimes. The Court considered it appropriate to apply the art. 17
lett. d) of the RPE, omitting any reference to art. 53 par. 1 lett. c). Specifically, the affair concerned the clashes between activists
of some non-governmental organizations and Israeli soldiers on the ship Mavi Marmara, which, together with other vessels,
had tried to force the naval blockade imposed by Israel with the aim of bringing humanitarian aid. in Gaza. On that occasion,
nine people had lost their lives. See, Pre-Trial Chamber I, Situation on Registered Vessels of the Union of the Comoros, the
Hellenic Republic and the Kingdom of Cambodia, Decision on the request of the Union of the Comoros to review the
Prosecutor's decision not to initiate an investigation, ICC-01/13-34, 16 July 2015.

19G. Sluiter, H. Friman, S. Linton, S. Vasiliev, S. Zappala (eds), “International Criminal Procedure. Principles and Rules”,
Oxford University Press, Oxford, 2013, pp. 1299-1374.

20K. Ambos, “Rome statute of the International Criminal Court”, Hart/Beck/Nomos, Cheltenham, Baden-Baden, 2022.
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the process before the ICC compared to other international criminal tribunals, which exercise
primary jurisdiction over the crimes under their jurisdiction. Article 17 StICC identifies a series
of situations in which the Prosecutor must refrain from exercising the indictment function. This
happens when they are in progress (letter a) or there have been investigations on the same facts
and the national judicial authority has decided not to exercise criminal prosecution (letter b);
when the investigated or accused person has already been judged by a national court (letter c);
when the criminal conduct is not sufficiently serious (letter d)?*. It is therefore necessary to
clarify the relationship between these rules, given that the application of one or the other implies
significant consequences on the level of jurisdictional checks that the Pre-Trial Chamber
exercises on the Prosecutor's decision not to open an investigation. In fact, if we consider the
seriousness of the crimes as a situation that determines the inadmissibility of the case before
the ICC, the Pre-Trial Chamber will only have the power to review the decision of the
prosecution body, without this is bound by the decisions of the judging body??; if, on the other
hand, the seriousness of the crimes is considered an indication of the potential opposition to the
interests of justice, the StICC recognizes to the Pre-Trial Chamber, if it does not agree with this
assessment the power to oblige the Prosecutor to open an investigation.

Returning to the first decision of 2019 of rejection that was subjected to scrutiny by the
Pre-Trial Chamber, we can say that a denial from a jurisprudential point of view was based on
the general idea that opening the investigation would not favor the interests of justice. For the
Pre-Trial Chamber, an investigation can be considered favorable to the interests of justice when
it is necessary that there are prepositions and the possibility that it will end with a positive
outcome?®, But in which investigation is a preliminary investigation always able to have a
favorable and procedural outcome?

The interest of justice and the evaluation, opening, authorization of investigations for the
Prosecutor means the guarantee for the pursuit and purposes of the StICC. The related Policy
paper on the interests of justice dates back to 2007 from the Prosecutor's Office which
underlined the nature of the circumstances justifying the final decision not to open
investigations in the name of the interests of justice?®, despite the relative evaluation criteria®®
but specifying the not exhaustive nature of the specificity of the cases submitted to the
Prosecutor based on criteria based on the StICC or on clearly political reasons?.

The Prosecutor should explicitly acknowledge the possible assessment that the final
investigation will be successful and according to the "Paper on some policy issues before the
Office of the Prosecutor”, should have every investigation: "Feasibility of conducting an
effective investigation in a particular territory"2® according to the "Policy paper on preliminary
examinations”. It is obvious that the evaluation of "feasibility" cannot constitute an autonomous
criterion for the purpose of deciding on the opening of investigations?’.

21W. Joecks, K. Miebach (Hrsg.), “Miinchener Kommentar zum Strafgesetz-buch ”, C.H. Bech, Miinchen, 2017.

22M.A. Newton, “Absolutist admissibility at the ICC: Revalidating authentic domestic investigations”, in Israel Law Review,
54,2021, pp. 147ss.

23ICC, Pre-Trial Chamber Il, Situation in the Islamic Republic of Afghanistan, ICC-02/17, Decision of 12 April 2019, par. 89-
90.

24Eor a further analysis see also: L.M. Keller, “Comparing the “interests of justice”. What the International Criminal Court
can learn from New York law”, in Washington University Global Studies Law Review, 12 (1), 2013, pp. 6ss.

25According to the paper: “(...) as a pragmatic matter, the OTP concedes that it suffers from "overall basic size and capacity
constraints (...)".

26 Annex to the Paper on some policy issues before the Office of the Prosecutor, September 2003, p. 1

2"Policy papers on preliminary examinations, November 2013, par. 70. An important recognition of the new policy paper is the
adoption of a new approach to evidence. As discussed above, accusations of sexual violence before international criminal trials
have often failed, not because of problems related, for example, to the evidence of international crimes or to the choice of the
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The ICC invoked through the evaluation criteria the relative time elapsed between the
Commission of the crimes and the request for authorization to open the investigations, as well
as the cooperation of the states involved?® and the availability of acquisition and acceptance of
the relevant evidence as well as the possibility of apprehending potential perpetrators?® and their
witnesses if they exist. The absence of such conditions, such as the reference to the ten years
elapsed between the start of the preliminary investigations and the submission of the request
for authorization to open the investigations, and the political changes that have taken place in
the states involved would have made the cooperation between the latter with the ICC, according
to par. 92-94 of the related sentence, particularly difficult®.

It is obvious that the Pre-Trial Chamber has decided in this way to avoid other pressures
of a political nature from the United States, but legal arguments also remain. Arguments relating
to the reasons on which the Appeal Chamber accepted the appeal of the Prosecutor, thus
authorizing the opening of the investigation, and will be analyzed below.

INTEREST OF JUSTICE...

When we talk about the "interests of justice™ we must distinguish a double dimension: A
procedural and a substantial one. The Prosecutor based the appeal against the first instance
decision on the substantive aspects and in the appeal sentence the evaluation of the procedural
dimension is instead central. The procedural nature took on a preliminary character in ICC's
reasoning and was decisive for the purpose of overturning the contested decision.

The Appeal Chamber accepted the Pre-trial Chamber's control over the Prosecutor's
requests for authorization to open investigations and ruled on the relative competence of the
"interests of justice" as the fundamental elements on the basis of which it had to decide whether
to accept or reject the application. This is a question based on the ways in which the ICC should
keep a balance between the Prosecutor's prosecution and the control of the Pre-Trial Chamber
according to the StICC. The Appeal Chamber introduced a clear distinction between the bases
in which the ICC is seized on the initiative of a Member State or the United Nations Security
Council and that in which the Prosecutor acts motu proprio®L,

There is thus the possibility of opening investigations for which the authorization of the
Pre-Trial Chamber is not required. Possibility in which the Prosecutor could intervene and at
the same time should ascertain the absence of a reasonable basis for a judicial action following
the criteria established by art. 53 StICC and oppose the opening of investigations.

Within this reasoning, the Appeal Chamber clearly demonstrates the specular significance
of the assessment made by the judicial body with respect to that of the Prosecutor. In order to
deny the opening of the investigations, the Chamber will be able to assess whether these are
actually unfavorable to the "interests of justice™ according to the requirements of the StICC or
to guarantee a fair and rapid process, which allows him to reach a "just" solution for the specific
case. This is a peculiar aspect for a criminal justice system and that opens up many problematic

appropriate form of liability of the accused. See also in argument: M. Varaki, “Revisiting the "interests of justice" policy
paper”, in Journal of International Criminal Justice, 14 (3), 2017, pp. 458ss

28, Liakopoulos, “International cooperation, legal assistance and the case of lacking states collaboration within the
International Criminal Court”, in Revista CES Derecho, 10 (1), 2019, pp. 374-417.

29ICC, Pre-Trial Chamber I, Situation in the Islamic Republic of Afghanistan, op. cit., par. 91.

30O. Turlan, L’efficacité de I’enquéte et la coopération avec les Etats: 1’acces aux preuves et aux personnes d’intérét, in T.
Herran, “Les 20 ans du Statut de Rome. Bilan et perspectives de la Cour Pénale Internationale”, ed. Pedone, Paris, 2020, pp.
263ss.

31ICC, The Appeals Chamber, Situation in the Islamic Republic of Afghanistan, ICC-02/17 OA4, Decision of 5 March 2020,
par. 33ss.
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profiles also on the level of the independence of the Public Prosecutor's Office. In fact, if the
system of checks and balances required by the Rome Statute guarantees a certain balance of the
system, which aims to prevent the Prosecutor from exercising arbitrarily the discretion that is
recognized, the distortions caused by the creative work of the judges involve, instead, an undue
alteration of the relationship between the Chambers and the indictment body, whose autonomy
spaces are significantly reduced. On the other hand, the role attributed to the control of the Pre-
Trial Chamber is different when, according to the former art. 15, the Prosecutor decides on her
own initiative to submit a request to open investigations which, as provided for in art. 48 of the
Rules of Procedure of the ICC, also in this case its decision is based on the evaluation of the
same elements set forth by art. 53%. Although in this case the intervention of the Chamber is
essential®®, according to the Appeal Chamber (which denied the previous practice, and in
particular the decisions of the Pre Trial Chambers relating to the situations in Kenya, Cote
d'lvoire, Georgia, Burundi and Myanmar)3* the examination must be based on art. 15 par. 4
StICC®, that is, on the verification of the existence of a reasonable basis for judicial action "(...)
in the limited sense that crimes have been committed - and of the fact that the situation appears
to fall within the competence of the ICC (...)"%.

According to the relevant ruling, art. 15, par. 4, does not contain any reference to the
"interests of justice" or to art. 53 StICC1%'. In particular, gravity in its relative sense under the
art. 53 StICC "interests of justice" provisions can be considered by the prosecutor when
exercising prosecutorial discretion. Before the Pre-Trial Chamber decision in the Comoros

32See also: D. Kaye, “Who's afraid of the International Criminal Court? Finding the Prosecutor who can set it straight”, in
Foreign Affairs, 118, 2011, pp. 124ss. A.S. Weiner, “Prudent politics: The International Criminal Court, international
relations and prosecutorial independence”, in Washington University Global Studies Law Review 12 (3), 2013, pp. 549ss.
According to the author: "(...) Prosecutors’ legitimate interests in issuing indictments against the most senior leaders in a
situation over which the Court has jurisdiction does not mean they should ignore the potential practical political implications
of their actions in deciding when the time is right to issue those indictments. Prosecutors need not alter their decisions about
who should be indicted based on political factors, but it may be appropriate for them to alter their position about which particular
charges to bring, or to think carefully about potential domestic political impacts in determining how to draft an indictment so
as to minimize controversy or domestic backlash. Though the Court’s prosecutors should be skeptical of claims that the Court’s
efforts to secure justice will interfere with attempts to make peace, they should at the same time not categorically reject the
possibility that this may be true in some cases, and they should in such cases calibrate their prosecutorial strategies so as to
minimize threats to international peace and security (...)".

335ee also from past jurisprudence when the Chamber did note that it considered the term "case" to be a broad term (ICTR,
Prosecutor v. Bagaragaza, Decision on Rule 11bis Appeal, ICTR-05-86-AR11bis, Appeals Chamber, 30 August 2006, para
17). In particular the Appeals Chamber: "(...) agrees with the Prosecution that the concept of a “case™ is broader than any given
charge in an indictment and that the authorities in the referral State need not necessarily proceed under their laws against each
act or crime mentioned in the Indictment in the same manner that the Prosecution would before this Tribunal (...)”.

34ICC, Situation in the Republic of Cote d’Ivoire, Decision pursuant to Article 15 of the Rome Statute on the Authorisation of
an Investigation into the Situation in the Republic of Cote d’Ivoire, ICC- 02/11-14, Pre-Trial Chamber I11, 3 October 2011,
para 206 (Céte d’Ivoire, Admissibility Decision); ICC, Situation in the Republic of Kenya, Decision pursuant to Article 15 of
the Rome Statute on the Authorisation of an Investigation into the Situation in the Republic of Kenya, ICC-01/09-19, Pre-Trial
Chamber 11, 31 March 2010, para 54 (Kenya, Admissibility Decision). For further details see also: D. Liakopoulos,
“International Criminal Court: Impunity status and the situation in Kenya”, in International and European Union Legal
Matters, 2014. ““(...) this issue was not prioritised in the Kenya and Cote d‘Ivoire situations and Kenya. With respect to Kenya,
the use of "inaction" or inactivity to determine Kenya‘s challenge of jurisdiction represented a lost opportunity to engage with
the ICC on interpretations of unwillingness and inability in proprio motu proceedings. The adoption of “inaction" or inactivity
as a basis of the intervention of the ICC under article 15 of the Statute raises fundamental questions for the Prosecutor during
preliminary examinations (...)".

3. Gless, “Internationales Strafrecht. Grundiss fiir Studium und Praxis”’, Helbing Lichtenhahn Verlag, Basel, 2021.

36ICC, Situation in the Islamic Republic of Afghanistan, ICC-02/17 OA4, op. cit. par. 34-35.
371cc, Situation in the Islamic Republic of Afghanistan, ICC-02/17 OAA4, op. cit. par. 34.
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island situation®, it was established and emphasised that the prosecutor in effect exercised a
broad discretion, which we could called legal interpretive discretion; In relation to the
prosecutor’s proprio motu power, the extent of prosecutorial discretion the prosecutor can
exercise is not clear. Art. 15 (1) StICC clearly authorises the prosecutor to exercise prosecutorial
discretion®. However, paragraph (3) of the same Article contains an obligatory language
enforcing the prosecutor to proceed with the investigation. The ICC has not made any clear
judgment on this question, and the matter is still debated; With respect to the selection of
admissible cases, the StICC are silent. According to the Appeal Chamber, this is not a check on
the investigation activity of the Prosecutor’s Office but a verification of the minimum conditions
so that an intervention by the ICC "can be considered reasonable™*°. The basis of the complaint
against the decision on appeal on this argument clearly of a procedural nature, excludes the
possibility that the assessment of the Chamber goes beyond what is literally required by art. 15,
par. 4, and the appeal relating to "the content of the notion of interests of justice” and in
particular the elements used at first instance in order to assess their existence in the context of
the investigation in question™*L,

In the light of the criticisms which had accepted the contested decision, the Appeal
Chamber considered it appropriate to make certain observations as well*2, The Chamber
contested the positive meaning attributed by the Pre-Trial Chamber to judicial control relating
to the "interests of justice", thus helping to reduce its scope. Regarding the Prosecutor's proposal
for the opening of investigations, the verification does not consist in the search for
investigations "that actually pursue these interests but rather whether the fact of conducting
them could conflict with them (...)"3. The Appeal Chamber without dwelling specifically on
the meaning of the “interests of justice"-and without analyzing analytically the approach
adopted by the Pre-Trial Chamber with the scope of the notion resulting from the relevant
documents of the Prosecutor's Office-the Appeal Chamber limited itself to interpreting the
reasoning of the Pre-Trial Chamber as "cursory, speculative*, highlighting it as "did not refer

38pre-Trial Chamber I, Situation on Registered Vessels of the Union of the Comoros, the Hellenic Republic and the Kingdom
of Cambodia, Decision on the request of the Union of the Comoros to review the Prosecutor's decision not to initiate an
investigation, ICC-01/13-34, 16 July 2015.

397, De Souza Dias, “Interests of justice: Defining the scope of prosecutorial discretion in art. 53 (1) (c¢) and (2) (c) of the
Rome Statute of the International Criminal Court”, in Leiden Journal of International Law, 30 (3), 2017. in particular was
stated that: “(...) The Chamber sets forth three guidelines for determining if the jurisdictional standard is met: Thus, the Chamber
considers that for a crime to fall within the jurisdiction of the Court, as stated in Article 53, it has to satisfy the following
conditions: (i) it must fall within the category of crimes referred to in article 5 and defined in articles 6, 7, and 8 of the Statute
(jurisdiction ratione materiae); (ii) it must fulfill the temporal requirements specified under article 11 of the Statute (jurisdiction
ratione temporis); and (iii) it must meet one of the two alternative requirements embodied in article 12 of the Statute
(jurisdiction ratione loci or ratione personae). The latter entails either that the crime occurs on the territory of a State Party to
the Statute or a State which has lodged a declaration (...), or be committed by a national of any such State (...) then articulates
the guidelines for assessing a “potential case" (...) admissibility at the situation phase should be assessed against certain criteria
defining a “potential case” such as: (i) the groups of persons involved that are likely to be the focus of an investigation for the
purpose of shaping the future case(s); and (ii) the crimes within the jurisdiction of the Court allegedly committed during the
incidents that are likely to be the focus of an investigation for the purpose of shaping the future case(s). The Prosecutor’s
selection of the incidents or groups of persons that are likely to shape his future case(s) is preliminary in nature and is not
binding for future admissibility assessments. This means that the Prosecutor’s selection on the basis of these elements for the
purposes of defining a potential “case” for this particular phase may change at a later stage, depending on the development of
the investigation (...)".

401CC, Situation in the Islamic Republic of Afghanistan, ICC-02/17 OA4, op. cit., par. 45.

4l1cc, Situation in the Islamic Republic of Afghanistan, ICC-02/17 OA4, op. cit., par. 47

42)cc, Situation in the Islamic Republic of Afghanistan, ICC-02/17 OA4, op. cit., par. 48

43)1CC, Situation in the Islamic Republic of Afghanistan, ICC-02/17 OA4, op. cit., par. 48

4The same expression was used in the past case: ICC, Prosecutor v Simone Gbagbo, Judgment on the Appeal of Cote d’Tvoire
against the Decision of Pre-Trial Chamber I of 11 December 2014 entitled "Decision on Céte d’Ivoire’s Challenge to the
Admissibility of the Case against Simone Gbagbo", ICC-02/11-01/12 OA, Appeals Chamber, 27 May 2015, para 131.
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to information capable of supporting it" and highlighted the lack of consideration of the gravity
of the crimes and the interests of the victims*.

On the contrary, it seems more correct to consider that the “legislator” intended to
emphasize the importance of the concept of sufficient gravity, which must be understood as a
fundamental criterion for the division of jurisdiction between the States and ICC, which must
restrict its intervention only in relation to the most serious crimes. However, this causes
considerable uncertainty, given that the application of one or the other provision is left to the
full discretion of the bodies of ICC and, in particular, of the Prosecutor, who may opt for a
solution from which a more on its decision not to open investigations*.

In addition to the seriousness of the crime and the protection of victims, which are indexes
expressly identified by the StICC, the judgment of balancing the interests of justice also
involves needs implicitly inferable from the system. It alludes to the compatibility of the
procedure with the experiment of national reconciliation processes, the realization of which
could be hindered by the intervention of international criminal justice*.

The Prosecutor of the ICC often intervenes during or at the end of an armed conflict.
These are extremely delicate situations, which may involve two or more states, their
government authorities, the civilian population. In a similar context, the prosecutor's action,
called to select only those responsible for international crimes, could jeopardize the process of
national reconciliation, if, for example, it deems to pursue only one of the parties to the conflict.

The protection of interests of justice, it should be emphasized that the Prosecutor carries
out an activity that has a significant impact on a community, which may not be interested in the
celebration of a proceeding before the ICC, but the development of alternative solutions to
international criminal justice that allow a more adequate protection of the interests at stake. The
need to protect the victims, who could be in danger if they were involved as witnesses and allow
the realization of national reconciliation processes, could be considered, in fact, prevailing
needs regarding the ascertainment of the criminal responsibilities of those who have committed
international crimes, thus justifying a waiver of prosecutor prosecution even after the
prosecution has been promoted.

SPECIFICITY, SUBSTANCE AND INTERPRETATION OF THE SENTENCE

Analyzing the sentence under two different profiles, namely one of a general nature and
one more specific, both linked to the particular situation in Afghanistan, we must note that the
important contribution, of a general nature and aimed at the future activity of the ICC
investigations, always based on and respect to the question of the relationship between art. 15
and 53 of the Statute that the Appeal Chamber has interpreted this position in the expression of
a "delicate balance regarding the Prosecutor’s discretionary power to initiate investigations and
the extent to which judicial review of these powers would be permitted"“®. From a general point
of view, as well as, the Appeal Chamber was based on the effects on the present case and on
the intervention of the ICC with respect to the crimes committed in Afghanistan and certainly
punishable and therefore prosecutable by the Prosecutor.

451CC, Situation in the Islamic Republic of Afghanistan, ICC-02/17 OA4, op. cit., par. 49

E. Fry, “Legal recharacterization and the materiality of facts at the International Criminal Court: Which changes are
permissible?”, in Leiden Journal of International Law, 29 (2), 2016, pp. 578ss.

47p. Webb, “The ICC Prosecutor’s discretion not to proceed in the “interests of justice™, in Criminal Law Quarterly, 51 (2),
2005, pp. 340ss.

48)CC, Situation in the Islamic Republic of Afghanistan, ICC-02/17 OA4, op. cit., par. 26.
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The Appeal Chamber has ruled out that the Pre-Trial Chamber is referred to by the
Prosecutor in order to obtain authorization to open the investigation and can assess the
conditions set by art. 53 StICC, subsequently noting the possible opposition of the
investigations according to the "interests of justice”, and on this basis denied the authorization.
The Appeal Chamber recognized and relied on the absolute freedom of the Prosecutor who
decides, motu proprio, to open the investigations according to the ex art. 15 StICC*°. The role
of the Pre-Trial Chamber is limited only to the mere verification of the elements explicitly
established by art. 15, par. 4 StICC. The reasoning of the Appeal Chamber is centered on the
different nature, i.e. from the formulation of the position of the Statute and related provisions®°,
between the control of the Pre-Trial Chamber, pursuant to art. 53, on the refusal of the
Prosecutor to open investigations in the face of a positive presumption of opening, and "(...) the
one concerning the discretionary decision of the Attorney to present an application for
authorization. Confirming the limits set on the intervention of the Pre-Trial Chamber, the
sentence also notes the summary nature of the information that the Prosecutor is required to
provide at this stage of the procedure, therefore incompatible with a more in-depth judicial
review (...)"%

The Appeal Chamber admitted that the Pre-Trial Chamber for the purposes of the decision
can certainly include the elements of art. 53 StICC and the latter would thus carry out an
assessment on the admissibility of the case which for the above reasons "would necessarily
have a limited and therefore partial scope"®2. This interpretation of the reading of the Statute
clearly seems to have "locked" the initiative of the Prosecutor pursuant to art. 15 StICC®, It is
not clear, except in cases of manifest unreasonableness, in what circumstances the Chamber
could oppose the opening of the investigation. The Prosecutor's discretion is no longer limited
to proposing the opening of investigations but, de facto, to opening them. We speak about a
"temperate™ discretion, since an elaborate system of checks and balances on the discretional
choices of the Prosecutor is envisaged®*. The Prosecutor in his role of discretion has made no
decision on the basis of prosecutorial discretion to select the current situations. As we can saw
in the African situations have been selected on the basis of the satisfaction of the legal
requirements, but not prosecutorial discretion. In speciem, the situations that were rejected were
dismissed on the basis of the non-satisfaction of the legal requirements. Accordingly, the focus
of the examination of the charges of politicisation, derived from the exercise of selective justice,
in fact, informs as technically the Prosecutor has not made any situational decision so far on the
basis of prosecutorial discretion. For this reason, this study sought a different approach to
analyse why the Prosecutor receives the charges of politisation, derived from the exercise of
discretion. The problem may lie with the hidden sense of discretion that has been effectively
and widely exercised by the Prosecutor when interpreting the legal requirements for initiating
investigations or prosecuting cases. In particular, on the term "sufficient gravity" that
constitutes the key legal admissible criterion for initiating investigations or prosecuting cases.

However, in our case the interest of this sentence lies in the innovative position adopted
by the Appeal Chamber, with respect to the previous jurisprudence of the Pre-Trial Chambers,
regarding the introduction of the "interests of justice™ which go back to the parameters of the

493, Gless, “Internationales Strafrecht. Grundiss fiir Studium und Praxis”, op. Cit.

50jcc, Situation in the Islamic Republic of Afghanistan, ICC-02/17 OA4, op. cit., par. 33.

51cc, Situation in the Islamic Republic of Afghanistan, ICC-02/17 OA4, op. cit., par. 38ss.

52|cc, Situation in the Islamic Republic of Afghanistan, ICC-02/17 OA4, op. cit., par. 40.

53S. Gless, “Internationales Strafrecht. Grundiss fiir Studium und Praxis”, op. Cit.

540f course with a similar also limits to the discretion of the Public Prosecutor in the ad hoc Tribunals are set by Rule 72 bis
(D) and (E), which allows the Judges of the Chamber of Deputies to reduce, after consultation with the Prosecutor, the number
of charges for fairness requirements and speed of the procedure.
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control of the Pre-Trial Chambers. Trial Chamber on the Prosecutor's request to open the related
investigations. The Appeal Chamber rejected the constant interpretation of the relationship
between art. 15, par. 4, and 53, par.1 StICC>®, which we first noticed in the decision concerning
the situation in the Republic of Kenya. In this case, the Pre-Trial Chamber had reached the
conclusion that the judicial review®® on the Prosecutor's decision is based on the same criteria
considered by the latter. This approach of enhancing the identity of the criteria indicated in art.
15, par. 3 and 4, and 53, par. 1, for the purpose of the existence of a reasonable basis for
initiating the investigations, as well as the close link between the two articles that would emerge
during the drafting of the Statute and from the interpretation of art. 15 StICC as directed to
attribute to the Pre-Trial Chamber a real control function on the Prosecutor's decision®”.

The two opposing orientations of both the Pre-trial Chambers and the Appeal Chamber
are equally reflected in doctrine®®.

In fact, the control of the Pre-Trial Chamber extends to all elements considered by the
Prosecutor. This approach is based on the interpretation of the expression "reasonable basis for
a judicial action™ as inclusive of the three criteria mentioned in art. 53 par. 3-jurisdiction of the
Court, admissibility and interests of justice- "regardless of the different wording of the three
provisions®°.

There is also a second position of a negative nature of the assessment relating to the
"interests of justice" referred to in art. 53 par. 1StICC compared to that of the other criteria, the
Pre-Trial Chamber is competent to evaluate the "interests of justice” only and within the nature
and spirit of the control over the Prosecutor’s decision not to open the investigation. Some other
arguments also remain open and debatable, such as the reference to the preparatory works®
from which we can deduce that the sole purpose of the Pre-Trial Chamber's control over the
Prosecutor's request is to avoid opening investigations of an abusive nature. It appears
consistent that the Chamber only carries out a verification of the existence of the minimum
requirements for introducing a judicial criminal action®:.

Another way seems feasible and consists in admitting the competence of the Pre-Trial
Chamber to carry out an evaluation of the "interests of justice", underlining a necessary self-
restraint by the latter with respect to the evaluation of the proposal to open the Prosecutor's
investigations.

The considerable extent of the contribution of the sentence with regard to the definition
of the relationship between the Prosecutor and the Pre-Trial Chamber is evident. Without
diminishing the importance of opening investigations as such, the effects of the sentence in
relation to it are at least in a position to relativize some other points of research. The Appeal
Chamber, while authorizing the opening of the investigations, also highlighted the possible
subsequent examination of the admissibility of the case and the competence of the ICC
according to the various provisions of the Statute that allow to take into consideration
circumstances such as, for example (but not only), "certains agreements entered between the

55S. Gless, “Internationales Strafrecht. Grundiss fiir Studium und Praxis”, op. Cit.

SBFor further analysis see also: V.V. Suhr, “Rainbow jurisdiction at the International Criminal Court. Protection of sexual and
gender minorities under the Rome statute”’, Springer, Basel, 2022, pp. 214ss.

57ICC, Pre-Trial Chamber 11, Corrigendum of the Decision Pursuant to Article 15 of the Rome Statute on the autorization of
an investigation into the situation in the Republic of Kenya, ICC-01/09-19-Corr, Decision of 31 March 2010, par. 21-24.

S8L. Poltronieri Rossetti, “The Pre-Trial Chamber’s Afghanistan decision-A step too far in the judicial review of prosecutional
discretion?”, in Journal of International Criminal Justice (17) 2019, pp. 586, 593ss.

S9Art. 15, par. 3 and par. 4, and art. 53 StICC.

60S. Gless, “Internationales Strafrecht. Grundiss fiir Studium und Praxis”, op. Cit.

81T, Mariniello, “Judicial control over prosecutorial discretion at the International Criminal Court”, in International Criminal
Law Review, (19), 2019, pp. 979-991
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United States and Afghanistan™ with reference to the peace agreements concluded between the
two states on 29 February 2019%2. The Chamber refers in particular to art. 19StICC which
allows Member States to challenge the competence of the ICC. Moreover, regardless of the
origin of the notitia criminis, art. 19 StICC recognizes the power to raise a question of
procedural suitability pursuant to art. 17 StICC (challenge to the admissibility) for only once
each and before the beginning of the trial, unless there are exceptional circumstances that justify
its promotion after the first hearing. The hearing can be held even when the defendant has
renounced the right to appear, or has escaped or is untraceable and all the necessary measures
have been taken to ensure its presence and to inform it of the accusations. Thirty days before
the confirmation of hearing charges, the indictment, together with the minutes of the evidence
on which it is based, is notified to the suspect. For its part, the defense has a duty of disclosure
of the evidence that it intends to bring to support its thesis, to which it must comply no later
than fifteen days before the date set for the hearing (Rule 121 para 3 and 6 of Statute of Rules
of Procedure and Evidence)®3.

Also according to art. 97 and 98 StICC which, in the context of cooperation between the
ICC and the states®, allow the latter to oppose the ICC's requests by invoking further
obligations of an international nature that are incompatible with them®. While not strictly
speaking of the same aspects of a political nature invoked by the Pre-Trial Chamber in order to
justify the rejection-and that the latter had unduly linked (according to the Appeal Chamber) to
the notion of "interests of justice” -, it appears evident that these are concrete circumstances
that could constitute obstacles to the continuation of the procedure.

According to the sentence of the Appeal Chamber, the assessment of elements that can
be provided by the related articles of the StICC is excluded only in the context of the control to
be carried out at the stage of authorization for the opening of the investigations. It does not
seem useless to highlight that at the outcome of this sentence, the fact of having authorized the
opening of investigations on the basis of the general and non-specific redefinition of the role of
the Prosecutor and of having censored the content given by the Pre-Trial Chamber to the notion
of the "interests of justice", does not exclude that the mechanisms established by the relevant
articles of the StICC and indicated by the Appeal Chamber itself, considerations (including
political considerations), may prevent the further exercise of the Court's jurisdiction.

We can see how the action of the ICC fits into a context of growing tension between the
actors involved. The reference is based on the concretization of threats of restrictive measures
against ICC personnel, both economic (such as the freezing of assets located in the United States
and the prohibition of using the American financial system) and to the free movement in some
territories as in in particular, the ban on entering the United States®®.

82Joint Declaration between The Islamic Republic of Afghanistan and the United States of America for bringing peace to
Afghanistan

83D, Liakopoulos, “The right of disclosure in hybrid Tribunals”, in Juris Gradibus, 2016.

84D, Liakopoulos, “Types of international cooperation and legal assistance in the ICC”, in Revista de Derecho Ciencias
Sociales y Politicas. Universidad San Sebastian, n. 25, 2019, pp. 104ss.

851CC, The Appeals Chamber, Situation in the Islamic Republic of Afghanistan, op. cit., par. 44.

6Executive Order (E.O.) 13928 on Blocking Property of Certain Persons Associated with the International Criminal Court
(ICC). See: White House Executive Order on the Termination of Emergency With Respect to the International Criminal Court,
1 Apri 2021. But the U.S. has continuously reiterated its refusal to accept the ICC exercise of jurisdiction over nationals of
States non-parties, because in contrast with the fundamental principle of the law of treaties according to which pacta tertiis
neque nocent neque prosunt. In revoking E.O. 13928, President Biden indicated that [t]he United States continues to object to
the International Criminal Court’s (ICC) assertions of jurisdiction over personnel of such non-States Parties as the United States
and its allies absent their consent or referral by the United Nations Security Council and will vigorously protect current and
former United States personnel from any attempts to exercise such jurisdiction.
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According to material obstacles to investigations, the measures in question raise questions
in terms of compatibility with public international law®’. Especially, with the 1947 headquarters
agreement between the United Nations and the United States. In fact, ICC officials, being the
latter with observer status at the United Nations, have the right to access the organization's
headquarters and therefore enter US territory. The possibility has also been advanced that in
reaction to the adoption of the aforementioned restrictive measures, the ICC may resort as
provided for in art. 70 par. 1 StICC which gives it the competence for crimes against the
administration of justice®®.

Overall, in evaluating the sentence in question, the involvement of the ICC, especially at
the investigative stage, in the context of the crimes committed in the afghan conflict, as well as
the attempt by the Appeal Chamber to circumscribe the negative effects of the first decision,
can certainly be welcomed. degree also through an innovative interpretation of the relationship
between the activity of the Prosecutor and the judicial control to which it is subjected.

CONCLUDING REMARKS

The development of the international criminal law, rectius justice and the jurisprudence
of international prosecutors all contributed to developing the role of an international prosecutor,
as a new international player within the international legal arena and international politics. For
instance, when the prosecutor stops the criminal proceedings, using her discretionary power,
based on "the interests of justice”, the prosecutor, in fact, may be addressing other values, such
as stability or peace-related considerations. This process confesses the prosecutor’s new roles
to play alongside with her main mandate in delivering justice. Accordingly, the current
international Prosecutor can/should exercise a multifunction of roles in order to promote those
values. With the establishment of the ICC, we have begun to see a dramatic development in the
idea of the prosecution in terms of both the legal level and practical level. It is a multi-functional
prosecution. The creation of the ICC witnessed a formal emergence of a new sense of
prosecution, where the role of the prosecutor has been formally widened, accordingly. Article
53 StICC was a product of the historical development of the exercise of the discretionary power
by the previous prosecutors. Although this form of power was not clear enough either
theoretically or practically in the work of the Military Tribunals, it was clear enough in the
practice of the Special Criminal Tribunals. With the arrival of the ICC, we have begun to see
that these developments have been embedded in the law.

According to our opinion, the consideration of peace processes (a political influence) on
the basis of "the interests of justice” can be accounted for only when such processes are
associated with some sort of justice mechanisms. This is often the case when international
justice of the ICC is not attainable due to some obstacles, then other justice mechanisms might
be more meaningful and needed. The use of the apologist considerations as a tool to achieve
the utopian end, which is justice, in its broad sense, is the approach that may legitimately help
justify the consideration of political factors. As the prosecutor is expected to be independent,
respecting the rule of law when exercising her discretion, she is also expected to be flexible, as
discretion is in nature a power that stands outside the law. The prosecutor may need to give

67See in particular: L.A. Aledo, “Le droit international public”’, Dalloz, Paris, 2021. D. Alland, “Manuel de droit international
public”, PUF, Paris, 2021. C. Tomuschat, C. Walter, “Vélkerrecht”, Nomos, Baden-Baden, 2021. P. Daillier, M. Forteau, A.
Miron, A. Pellet, N. Quoc Dinh, “Droit international public”, ed. LGDJ, Paris, 2022.

68y, Liakopoulos, “The function of accusation in International Criminal Court. Structure of crimes and the role of Prosecutor
according to the international criminal jurisprudence”, op. Cit.
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weight to considerations that are not warranted in law. The ignorance of one of these premises
posed the prosecutor in the dyadic criticisms.
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Summary: There is a growing body of research on language didactics that recognizes the potential of innovative
methodologies, which may develop both linguistic and non-linguistic skills of language learners. In CEFR
Companion Volume (2020), traditional language competences (listening, reading, speaking and writing) have
been re-defined and replaced by four modes of communication: reception, production, interaction and mediation.
Such a shift in language teaching has proposed an idea that language learning is much more than developing the
linguistic competence of the target language; in particular, a variety of non-linguistic skills may contribute to
one’s better cultural, social or emotional well-being, higher self-esteem, career opportunities and acculturation
in a host country. Therefore, attempts have been made to measure language students’ non-linguistic achievements,
trying to examine the added value of such innovative teaching. The current study aims at: (1) exploring the
experiences and needs of language students of Vytautas Magnus University (VMU), Lithuania in regard to the
development of non-linguistic competences; (2) analyzing what non-linguistic skills research participants need for
a successful integration into the global multilingual society and better individual wellbeing; (3) overviewing the
potential of mediation and Tandem language learning as useful methodologies to improve students’ non-linguistic
skills. To achieve the research aims, a quantitative research methodology was applied and short semi-structured
interviews were conducted with three samples: (1) 256 VMU students from different faculties and study-years; (2)
23 ESOL students from Boston English Academy, Great Britain and 15 students of the Lithuanian language for
foreigners, delivered at VMU (mediated language lessons) and (3) 14 Tandem participants (learning Ukrainian
or Lithuanian). This study has identified that international students, economic or war migrants need a number of
cognitive, social and emotional non-linguistic skills for a successful integration into a host country and the
preservation of their national identity, language and culture. Current research has revealed that mediated
language teaching has a great potential to help develop these non-linguistic competences and become a useful
tool of learning a foreign language and improving personal, intrapersonal, social, cognitive or emotional non-
linguistic competences. Finally, the research has proved that such non-linguistic competences, as empathy,
mediation skills, intercultural competence, ability to summarise information and tolerance have been developed
during Tandem language learning.

Keywords: non-linguistic competences; mediated language teaching; Tandem language learning; acculturation.

Introduction

Recent focus on plurilingualism and the need to possess competences in languages other
than English are changing established attitudes and methodologies of teaching English.
Although it cannot be denied that the competence of English is still an important asset for most
students in order to find success in academic and professional career, new benefits of learning
English and other languages have recently appeared. Current EU language policy emphasizes
respect for linguistic diversity, the creation of intercultural dialogue and new opportunities to
improve learning performance (Iskra, 2022). In this context, attention is placed not only on
social agents as individuals but also on social groups and interaction during the teaching /
learning process (Language Education Policy, 2022).
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Growing interest in languages has created new attitudes towards language policies,
methodologies and skills: language competences have become important not only for mobility,
education and employment, but also for “strengthening democratic citizenship and social
cohesion” (Language Education Policy, 2022). Traditional language competences (listening,
reading, speaking and writing) have been re-defined and replaced by four modes of
communication: reception, production, interaction and mediation (CFR Companion Volume,
2018). New competences, such as mediation and plurilingual / pluricultural competence,
described in CFR Companion Volume (2020), have suggested an idea that both linguistic and
non-linguistic competences could be improved in the language classroom. Experienced
language educators and policy makers stress the potential of real-life oriented teaching and
learning or an ‘action-oriented approach’, which may offer both linguistic and non-linguistic
benefits for a language learner (Piccardo et al, 2022). It has been proved that some non-
linguistic competences acquired by learning a foreign language may contribute to better
learning abilities, such as better “executive functioning’, ‘creativity’, ‘decision-making skills’
and ‘memory retrieval skills’ (Wallin, 2019). In this context, researcher Wallin claims that
empathy, developed by learning a language, may contribute to better social wellbeing as
learners realize that things can be represented in more than one way: “they need to match their
language to the language of others (interlocutors) for successful communication, so they better
understand the others’ mental states” (Wallin, 2019, p. 6).

Language researchers and practitioners describe a variety of methodologies that may help
develop students’ non-linguistic competences during language lessons. The study conducted by
Sayer and Ban (2013) illustrates the added value of non-linguistic competences improved
during the English program on primary school students (Sayer and Ban, 2013). Instead of
measuring students’ linguistic achievements, the researchers focused on examining their non-
linguistic skills, using the '5 Cs' as an analytic framework: communication, cultures,
connections, comparisons, and communities. The research findings showed that the activities
during the English classes had changed the children's worldview on multilingualism, had
reinforced learning across other subject areas, connected the students to their migrant family
members and had increased their intercultural awareness (Sayer and Ban, 2013). Describing an
innovative approach to inclusive plurilingual education at primary level, Little and Kirwan
(2019) conclude that the inclusion of children’s home languages in the language classroom has
become an important instrument to improve their non-linguistic competences, such as their
autonomy, self-esteem, collaboration, transferring other skills to other areas of learning,
openness and self-awareness, creativity, increased motivation and translanguaging (Little and
Kirwan, 2019).

Mediation, another recent innovation in the didactics of languages, can also be applied to
improve non-linguistic skills. According to The Common European Framework of Reference
for Languages (2020), the mediator ‘acts as a social agent who creates bridges and helps to
construct or convey meaning, sometimes within the same language, sometimes across
modalities (e.g. from spoken to signed or vice versa, in cross-modal communication) and
sometimes from one language to another (cross-linguistic mediation)’ (CEFR, 2020, p. 90). In
such a way, the mediator (a language student) uses the language for real communication and
interaction, frequently focusing more on his / her peers’ needs and creating / interpreting real-
life situations. As mediation involves making communication possible between two or more
people who are unable to communicate directly with one another, such interaction requires not
only linguistic but also non-linguistic skills. Some examples of mediation could be
“paraphrasing what a politician said on the news, summarising what a friend wrote in an email,
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or explaining a story in a language more familiar to the learner” (Hunter, 2019, p. 23).
Paraphrasing, summarising or explaining are the essential skills in both linguistic and non-
linguistic subjects, not to speak about the need to be empathetic with your partner in order to
bring intelligibility into the conversation. Such learning conditions promote creative, critical
and empathetic thinking, drawing upon the existing knowledge and making decisions and
choices. Morozova et al. (2021) observe that in negotiation activities a mediator needs to
possess “professional culture, ethics, etiquette and communication skills as well as negotiation”
(Morozova et al, 2021, p. 686). North and Piccardo (2016), internationally recognized
researchers on mediation, conclude that mediated teaching has completely changed traditional
language pedagogy, moving from the level of an individual and focused on acquiring
grammatical or lexical knowledge to the social level, focused on constructing meaning with the
help of linguistic and non-linguistic competences (North and Piccardo, 2016).

Despite of growing numbers of innovative English teaching methodologies and research
on students’ linguistic achievements, empirical research addressing the non-linguistic benefits
of language learning and their relation to the increase of learners’ self-esteem, social wellbeing
and better career opportunities is lacking. The idea to use the language as a resource and a tool
for developing useful non-linguistic skills and simultaneously improve students’ linguistic
competence is still new in most language classrooms. What is more, debate still continues about
the best strategies for the management of a multilingual and multicultural classroom frequently
managed by a monolingual and monocultural teacher.

Methodology

The study aims at exploring the experiences and needs of language students of Vytautas
Magnus University (VMU), Lithuania in regard to the development of non-linguistic
competences. Addressing the following research questions in the present paper, it also
overviews the potential of mediation and Tandem language learning as useful methodologies
to improve students’ non-linguistic skills:

1. What non-linguistic skills do students need for a successful integration into the global
multilingual society and better individual wellbeing?

2. What non-linguistic competences have students of different languages improved in
language learning classes at university?

3. How can mediation strategies and activities organized during language classes improve
learners’ non-linguistic skills?

4. What non-linguistic skills can be developed in Tandem language learning?

To achieve the research aim, a quantitative and qualitative research methodology was applied
and three studies related to the acquisition of non-linguistic competences were conducted.

The first online questionnaire was handed to 256 learners of different languages at VMU.
The extensive survey was designed to gather data about general language learning practices and
experiences at the university mentioned above. However, this particular paper focuses only on
the data indicating the participants’ linguistic background, their opinion on the relevance of the
English courses to their professional career, non-linguistic competences improved in language
classes at university and their preference to participate in Tandem language learning. All aspects
of the research procedure were conducted in Lithuanian (the native language of most students)
and, when needed, in English.

In order to develop insight into the role of mediation in learning the host country’s
language in Great Britain and Lithuania, the second study was carried out. The research aimed
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to explore how mediation activities and strategies can be applied in ESOL and the Lithuanian
language for foreigners courses. Among its other objectives, the study was carried out to explore
the enhancement of mediated language teaching, leading to new opportunities to develop
students’ non-linguistic competences and soften linguistic/cultural barriers in a host country.
All aspects of the research procedure were conducted in Lithuanian, English or Russian,
depending on the language the respondents were most comfortable with. The study was based
on the analysis of quantitative and qualitative research data, obtained using an opinion survey
and semi-structured interviews with students after mediated language lessons.

The third and final study intended to explore how Tandem language learning could help
international students better integrate into the community of a host country. The study used a
survey to research: (1) the development of the Lithuanian and Ukrainian students’ non-
linguistic competences; (2) learners’ attitudes towards such form of learning as the means of
overcoming emotional and social barriers in a host country. For these reasons, a survey,
involving a group of 14 Tandem participants, was conducted in the Lithuanian and Ukrainian
languages.

Finally, the results of all three surveys were analyzed and an attempt was made to answer
the final questions: (1) which non-linguistic skills students consider as the most important for
better professional and social wellbeing; (2) which non-linguistic skills can be improved during
mediated language lessons and Tandem learning activities. After having found the answers to
the above-mentioned questions, the researcher aimed to establish new understanding of the use
the target language and different language teaching methodologies as resources and tools for
developing useful non-linguistic skills and simultaneously improving students’ linguistic
competence of the target language.

Sample
Survey 1. Non-linguistic competences of VMU language students. The research sample for

the first survey was selected on the basis of the following criteria: all the participants were the
students of different language courses, delivered at VMU.

= Yes = No

Figure 1. Other than English language learning experience at VMU

The survey involved 256 students, aged 18-26, from different faculties and study-years.
The students were asked to self-evaluate which non-linguistic competences they had improved
in different language courses at VMU. The respondents’ language learning experience at VMU,
which is presented in Figure 1, demonstrates that more than half of the research participants
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have studied another language (other than English) at VMU. It is worth noticing that all VMU
students have a broad choice of over 30 languages to learn and 24 credits for language learning
at VMU. As Figures 2 shows, Russian, Spanish, Italian and German have been indicated as the
most popular languages to learn.

Other mmmm 2 10%
Turkish s 2 10%
Swedish == 2 10%
Chinese m—— 3 50%
Latin =———— 3 50%
Polish m— 4 20%
Lithuanian sign language m———— 4 90%
Norwegian me————— (,30%
Japanese mEEEEE——————— 9 90%
French me—————eees——— 12 70%
Korean | 12'70%
German T 16'20%

eliE.______ ] 16,20%

Spanish. 20,40%

Russian 28,90%

Figure 2. VMU students¢ language choice

Survey 2. The use of mediation to improve students’ non-linguistic competences. The
participants were 23 ESOL students from Boston English Academy, Great Britain and 15
students of the Lithuanian language for foreigners, delivered at Vytautas Magnus University,
Lithuania. The respondents’ age varied from 20 to over 60 and they had come from a diverse
range of cultural backgrounds (Lithuanian, Russian, Polish (ESOL students) and Belarusian,
Russian, Ukrainian, French, Norwegian, Chinese, Kazakh, Indian, Kurd and Malaysian (the
students of the Lithuanian language). The research sample was selected on the basis of three
criteria. Firstly, all research participants were learning the host country’s language (English or
Lithuanian). Secondly, to explore how mediation helps to improve non-linguistic skills at
different levels, the research subjects’ competence of the target language was different: the
students of the Lithuanian language for foreigners were at the elementary or pre-intermediate
levels (levels Al and A2 according to the Common European Framework of Reference for
Languages (CEFR)) and ESOL students were at the pre-intermediate and intermediate levels
(levels A2 and B1 according to CEFR). Thirdly, the respondents had come from a diverse range
of cultural backgrounds.

Survey 3. The development of non-linguistic competences in Tandem language learning.
The research sample for the last survey was a group of 14 Tandem participants (7 Lithuanian
and 7 Ukrainian), aged from 17 to 50. The social status of the respondents varied as secondary
school pupils and teachers, university students and lecturers had participated in Tandem.
Figures 3 and 4 show the linguistic repertoire of the research subjects:
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L ® Spanish
= Polish
w m [talian

® English

m French

® Russian
m Ukrainian
® German

Figure 3. Linguistic repertoire of Lithuanian students (Lithuanian L1 - 100 %)

W English
M Russian

B German

Figure 4. Linguistic repertoire of Ukrainian students (Ukrainian L1 - 100 %)

The research subjects were selected on the basis of two criteria. Firstly, all participants
were learning their partner’s home language and teaching their partner their native language in
Tandem. Secondly, to explore how such form of non-formal language learning / teaching helps
to improve non-linguistic skills, the learners had been pre-taught to use real-life oriented
learning / teaching methods, such as mediation, before they started language learning / teaching
with their partner. The most important criteria for making Tandem pairs were the students’
linguistic competence of the language of instruction (English or Russian) and their place of
living to ensure face to face learning / teaching possibilities. To ensure the validity of the
measurement, the researcher of the current paper turned to two experts in language teaching
asking them to consider the content validity of the questionnaires and questions for the semi-
formal interviews.

Results

Survey 1. Non-linguistic competences of language students of VMU
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The study aimed at exploring the experiences of language students of VMU in regard to
the development of non-linguistic competences. To achieve the research aim, the students were
asked to self-evaluate which non-linguistic competences they had improved in different
language courses at VMU (Figure 5):

Improvement of non-linguistic competences in language learning at IFL
(n=256)

Intercultural competence

Application of different learning strategies
Ability to summarise information
Creativity

Leadership

Mediation

Constructive criticism

Critical thinking

Tolerance for other languages and cultures
Resolving conflict

Ability to emphatize with another person
Other

o

20 40 60 80 100 120 140 160

Figure 5. The improvement of non-linguistic competences in language classes at VMU

It is important to note that language teachers of VMU were not instructed to specifically
use any teaching strategies, developing non-linguistic skills for this particular research. Some
of the students had confessed that it was the first time they contemplated the improvement of
non-linguistic competences during language lessons. As the results indicate, more than half of
the respondents admitted that they had become more tolerant to other languages and cultures,
which is quite logical as language classrooms at VMU are quite multilingual / multicultural and
VMU language teachers constantly raise their didactic competence in how to use such diverse
classrooms as a powerful teaching resource. Ability to summarise information and improved
creativity are also mentioned by over half of the research participants. About a third of the
respondents indicated having improved other useful non-linguistic skills, such as intercultural
competence, mediation, critical thinking and the application of different learning strategies.
Such results might be explained by the fact that VMU language teachers are actively involved
in different projects, focusing on innovative language teaching strategies, some of which
promote the development of both linguistic and non-linguistic skills.

Despite quite positive and optimistic results, it might be fair to conclude that more
language teaching activities could be focused on the development of positive communication
competences, such as constructive criticism, resolving conflict or ability to emphasize with
another person. This is how language lessons would improve not only students’ linguistic
competence and 1Q, but also their EQ, which may generate physical, social, and psychological
health and wellness. To achieve such aims, mediated language teaching, which helps “to
manage behavior and relationships” (Lieberman, 2020), could be introduced in the language
classroom.
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Survey 2. The use of mediation to improve students’ non-linguistic competences

The second research aimed to explore how mediation activities and strategies can be
applied to develop students’ non-linguistic competences and soften emotional/social barriers in
a host country. The study was based on the analysis of quantitative and qualitative research
data after mediated language lessons:

e Mediating a text: relaying specific information in speech;

e Mediating communication: acting as an intermediary in informal situations.

The mediated language lessons were carried out by an ESOL lecturer (Boston English
Academy, Great Britain) and the lecturer of the Lithuanian language for foreigners (Vytautas
Magnus University, Lithuania), who dedicated some time to define the concept of mediation
and introduced the participants to the purpose of the study. The tasks for students were adapted
for their particular level and focused on traditional topics, such at the restaurant, booking a hotel
or in a shop. However, these common situations were practised applying mediated strategies
and activities, where the students needed to:

e summarise the main points of the written text (the restaurant meniu) in their native or

target language;

e report the information from illustrations (the hotel brochure) in their native or target

language;

e explain the information to their partner;
provide simple and clear instructions to their partner to solve a problem or initiate a
solution;
resolve conflict (between a shop assistant and a client) in simple language;
explain cultural differences in behaviour, attitudes or accepted manners;
shift from one language to another, when needed;
try to recognize their partner’s emotions and feelings,
show interest and empathy by asking questions;
express agreement and understanding;
provide their partner help with formulation in the target language, when needed.

(adapted from mediation descriptors in CFR Companion Volume, 2020)

It is important to note that the students were pre-taught all necessary functional language,
depending on their linguistic competence of the target language, and the tasks were designed
following mediation descriptors in CFR Companion Volume (2020). Both lecturers noted that
their students had enjoyed such mediated lessons, which seemed non-traditional, funny, more
motivating and more useful and realistic. Figure 6 represents ESOL learners’ and the students’
of the Lithuanian language for foreigners self-evaluation of non-linguistic competences,
improved during mediated lessons:

As Figure 6 presents, most respondents (especially students learning English) claimed
having improved their mediation skills, which is quite a logical outcome as, in this case, both
language teachers were consciously applying mediation strategies and activities during their
language lessons. It seems that the students have improved their EQ as their self-evaluation of
the abilities to explain and sum up, empathise with a speaker and resolve conflict is quite high.
Finally, the participants claimed that they had improved their intercultural competence and had
become more tolerant with other languages, which goes hand in hand with the results of the
first survey.
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Improvement of non-linguistic competences in language

learning
New perspectives mm
Ability to explain and sum up [I—
Creativity [N ————
Leadership NG
Mediation |
Constructive criticism | — B Students learning EN
Critical thinking | e— B Students learning LT
Tolerance with other languages
Resolving conflict [—————
Ability to emphatize with a speaker |G ——————
Intercultural competence ™
0 5 10 15 20

Figure 6. The improvement of non-linguistic competences in mediated language classes

The second part of the research aimed to analyse the participants’ attitudes towards
necessary non-linguistic skills, which could help acculturate in a host country easier and faster.
Following the results of semi-formal interviews, a slight difference between two samples can
be distinguished. The students of the Lithuanian language for foreigners emphasise that such
non-linguistic competences, as tolerance, patience, creativity, flexibility, teamwork,
interpersonal and communication skills, the ability to empathise with another person and adapt
to new things, are the most significant in a host country. Most ESOL learners believe that
communication, respect, courtesy, tolerance to other languages and cultures, the knowledge of
traditions, the political situation, the laws and rules of a host country is a key step in
understanding the British way of life, being essential non-linguistic skills for their survival in
an English-speaking country. As ESOL learners were mostly economic migrants, living in
Great Britain for a longer time, they had put an emphasis on the need to understand and respect
the host country. Meanwhile, the students of the Lithuanian language for foreigners had
concentrated on cognitive and emotional non-linguistic skills, which can help an international
student acculturate in a new country faster. Furthermore, the importance of not forgetting one’s
own ‘roots’ by preserving memories and fostering the culture and history of the homeland and
teaching children their mother tongue, was stressed by the participants of Boston English
Academy, UK. The obtained research results reveal that it is significant for almost all language
students not to lose the connection with their native country and preserve their national identity:

“It is important because more people can learn something new and fascinating about your

country and culture. If my language and culture were threatened, | would want to preserve it
because it is part of my identity”. (a student of the Lithuanian language)
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“You will always be a newcomer in another country and you will not find new roots, if you lose
your native ones”. (an ESOL student)

On the basis of the survey results, it might be concluded that mediated language teaching
can help develop non-linguistic competences, which, according to the respondents, might soften
emotional and social barriers in a host country. Both groups of the sample agree that mediation
can be a useful tool of learning a foreign language and sharing one’s native culture and
traditions with local communities. Personal, intrapersonal, cognitive or emotional non-
linguistic competences, developed during mediated language lessons, can make one be less
anxious in unknown social interactions in a host country and, at the same time, respect and be
proud of one’s own national identity. Therefore, it would be fair to conclude that in order to
enhance students’ social wellbeing, the content of mediated language lessons should include
the topics, connected with accepted manners and behaviour, taboos, misunderstandings,
traditions, laws and rules in one’s national culture and a host country. To create the space for
improving learners’ emotional wellbeing, mediation activities in the language classroom could
focus on recognising others’ emotions correctly and acting upon them, resolving conflict, being
tolerant, emphasising with the speaker and, in general, “helping others understand people, texts,
types of discourse or languages” (CFR, 2018, p. 126).

Survey 3. The development of non-linguistic competences in Tandem language learning

The third and final survey aimed to: (1) explore how non-formal language learning /
teaching in Tandem may help improve students’ non-linguistic skills and (2) analyse research
participants’ attitudes towards such form of learning as the means of overcoming emotional and
social barriers. Although it is almost impossible to pinpoint the exact date when such form of
learning appeared as it is more a “widespread practice rather than a method based on theory”
(O’Rourke, 2007), Tandem learning has taken many forms and has had many aims since the
late 1960s. In the present case, Tandem language learning was organised in order to help
Ukrainian refugees learn Lithuanian and Lithuanians — Ukrainian. The second aim of such non-
formal learning was to ‘make connections’ and help ‘newcomers’ faster acculturate and
integrate into the local community in Lithuania.

Before announcing the research results, it is important to pinpoint that Tandem pairs had
been introduced to useful tools, cites and apps of the Lithuanian and Ukrainian languages and
had been pre-taught to use real-life oriented learning / teaching methods before they started
language learning / teaching with their partner. The students were advised to choose non-formal
places and activities for their meetings, such as chatting over a cup of coffee, going shopping,
visiting local museums, meeting at the gym, going to the cinema or a club. Moreover, the
participants were informed that they should focus on improving useful real-life skills, for
example, filing in a form in the bank, getting the doctor’s appointment, finding useful
information, using public transport, etc. A significant aspect of such a form of learning /
teaching is constant thinking about his / her partner’s needs, emotions, experiences or learning
outcomes, which requires good emotional intelligence. In general, such learning / teaching is
closely connected with emotions as partners usually encourage each other, laugh together,
speak about the things that worry them, help each other and frequently become quite good
friends. Good cognitive abilities are also necessary for Tandem learning as each time one has
to plan a short language lesson, make a revision, ask and answer questions or even learn one’s
native language better. Thus, it was expected by the researcher of the current study that Tandem
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students would improve a variety of non-linguistic competences, which they had naturally
needed to apply during the process of learning / teaching languages.

Figure 7 shows students’ self-evaluation of non-linguistic skills, that they have improved
during Tandem language learning and teaching:

Intercultural competence NN 11%
Application of different teaching strategies I 0%
Ability to summarise information NG 11%
Creativity NG 7%
Solving problems GGG 7%
Perception of meaning from visuals N 7%
Critical thinking NN %
Tolerance for other languages and cultures NN 0%
Mediation I 14 %

Ability to emphatize with another person I 19%

Figure 7. The improvement of non-linguistic competences in Tandem language learning

The results have proved the primary expectations that such non-formal and action-based
form of language learning may develop one’s empathy (19 %), mediation skills (14 %),
intercultural competence (11 %), ability to summarise information (11 %), tolerance for other
languages and cultures (9 %) and other necessary real-life skills. Furthermore, all the research
participants had agreed that their emotional and social wellbeing had improved. Apart from
recognising that learning the basics of the target language was really useful, Tandem learners
had emphasised the positivity of support, emotions, learning methods and the environment.
Making friends and developing relationships was something that had created an added value to
the whole experience. The personal story about one Ukrainian girl is worth mentioning: the girl
described her wonderful Easter experience at her Tandem partner’s home, which had helped
her survive that terrible situation, when her family and friends were in Ukraine, being attacked
by bombs and suffering from sheer terror.

Finally, it should be noted that the improvement of a variety of non-linguistic
competences had encouraged the research participants become more proud of their national
identity:

“It was an incredible experience because I had an opportunity to teach fascinating things about
my country and culture. If my language and culture were threatened, | would do my best to
preserve it because it is part of my identity”. (Lithuanian Tandem participant)

“Great shock, depression and being different. This is how I felt, when I came to Lithuania, when
war in Ukraine started. My Tandem partner has helped me to calm down, learn the basics of
the Lithuanian language and be strong again to fight for my identity and native country”.
(Ukrainian Tandem participant)
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Conclusions and recommendations

On the basis of the survey results, it might be concluded that the usage of innovative
language teaching methodologies can enhance not only language learners® linguistic
competences, but also their non-linguistic skills, which may contribute to their better social and
emotional well-being. Therefore, it might be claimed that constructing meaning and simulating
real-life situations during a language lesson with the help of linguistic and non-linguistic skills
has become a great shift in language teaching.

This study has identified a number of cognitive and emotional non-linguistic skills that
international students might need for a successful integration into the host country, such as
patience, creativity, flexibility, teamwork, interpersonal and communication skills, the ability
to empathise with another person and adapt to new things. Meanwhile, economic migrants put
an emphasis on the need to understand and respect the host country, which requires
communication skills, respect, courtesy, tolerance to other languages and cultures, the
knowledge of traditions, the political situation, laws and rules of a host country. The obtained
research results have revealed that it is significant for new comers not to lose the connection
with their native country, national identity, language and culture.

The analysis of the first study, focusing on the students of different languages, which
were taught by language teachers not instructed to specifically use any teaching strategies,
developing non-linguistic skills, has indicated some insights into the nature of language
teaching. The data has shown that a number of students admitted having improved a variety of
non-linguistic competences, being unaware of that during the language learning process. This
might indicate that language learning focuses on human interaction, understanding and
explaining, solving problems together, agreeing and disagreeing, trying to understand another
point of view and many other cognitive and emotional skills, which make an important part of
non-linguistic competences. Therefore, it would be possible to claim that with the use of special
methodologies, specifically aiming to help learners’ improve both linguistic and non-linguistic
skills, new opportunities for language learning could be created.

Current research has revealed that mediated language teaching has a great potential to
help develop the non-linguistic competences of language learners and can become a useful tool
of learning a foreign language and improving personal, intrapersonal, social, cognitive or
emotional non-linguistic competences. It is important to have in mind that in order to enhance
students’ social wellbeing, the content of mediated language lessons should include the topics,
connected with accepted manners, behaviour, traditions, laws and rules in one’s national culture
and a host country. To create the space for improving learners’ emotional wellbeing, mediation
activities in the language classroom should focus on recognising others’ emotions correctly and
acting upon them appropriately, solving misunderstandings and being positive.

The results of the final survey have shown that Tandem language learning, although not
being an innovation in language didactics, can be used innovatively to improve learners’ non-
linguistic skills. According to the research participants, such a form of learning might be the
means of overcoming emotional and social barriers in a host country. This attitude has been
proved by the respondents’ acknowledgement of their better emotional and social well-being at
the end of Tandem language learning. Apart from recognising that learning the basics of the
target language was really useful, Tandem learners had emphasised the positivity of support,
learning methods, the environment and developing relationships. The resarch has proved that
such non-linguistic competences, as empathy, mediation skills, intercultural competence,
ability to summarise information and tolerance have been developed during Tandem language
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learning. Notwithstanding the relatively limited sample, this paper offers insights into the
change of the language didactics, the treatment of language learners as social agents, the shift
of language teaching content from hypothetical and far from real-life situations in textbooks to
meaningful tasks, focusing on the development of real-life skills. Further research could be
conducted on the assessment of non-linguistic competences and their impact on the level of
students’ linguistic skills, students’ motivation to learn the target language or even teachers’
satisfaction with the language teaching process. The research results can only confirm the
above-mentioned hypothesis that language teaching is much more than developing the
linguistic competence of the target language; therefore, the study might be beneficial for
language policy makers and language teachers, encouraging them to use this great potential of
innovative content and form.
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Abstract. Migration and security (human security) is not a new idea but it has remarkable revival in last decade.
In the policy world, human rights and human security are the two frameworks that most reinforce each other. The
human security approach shares with human rights concerns for protecting freedom, enhancing opportunities, but
additionally puts focus on protection from critical and pervasive threats.

However, sometimes the situation becomes ambiguous and states question whether the right to migrate (in
the face of large, unmanageable, irregular flows) weakens the public (human) security legal framework.
The article provides an overview of the migration situation in Lithuania in the last decade, using statistical data,
and assesses the challenges of decision-making in relation to the actors involved in migration processes.

Keywords: migration, migration processes, public security.

Introduction

Migration has existed since prehistoric times. It is not a phenomenon exclusive to modern
societies. An analysis of current migration trends suggests that the issue has grown over the last
decade and will continue to do so for the foreseeable future. This means that more and more
people will decide to change their place of residence, and each country will become a transit or
final destination country, leading to the adoption of increasingly stringent rules by countries to
regulate migration flows.

And this is natural, as national security is a state of protection of people, society and the
state against internal and external threats, which allows state authorities to ensure a
constitutional democratic order, a standard of living in line with human rights and freedoms
and the requirements of its social development, the sovereignty of the state, its territorial
integrity and its sustainable development, defence and security (Slapkauskas, 2018). The
control of national borders is considered an essential aspect of a sovereign state. The main task
of the article is to show, through a content analysis approach and the case of Lithuania, that
migration issues remain important in today's context and require constant attention and
adaptation of common measures to manage migration flows.

Migration flows in Europe in last decade

Over the last ten years, Europe has faced a number of migration crises. Migration from
the Middle East, which started in 2013. In 2015, hundreds of thousands of people fleeing war
flooded into Europe, with more than 1.3 million seeking asylum in the EU. Refugees from EU
asylum seekers have reached the EU (see Figure 1).

2.3 million immigrants entered the EU from non-EU countries in 2021, an increase of
almost 18% compared with 2020. 1.4 million people previously residing in one EU Member
State migrated to another Member State, an increase of almost 17% compared with 2020. 23.8
million people (5.3%) of the 446.7 million people living in the EU on 1 January 2022 were non-
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EU citizens. In 2021, EU Member States granted citizenship to 827 300 persons having their
usual residence on the EU territory, an increase of around 14% compared with 2020.

Number of asylum seekers in Europe surges to record
1.3 million in 2015

Number of asylum seekers in Europe surges to record 1.3 million in 2015

Annual number of asylum applications received by EU-28 countries, Norway and Switzerland, 1985 to 2015

Start of

Start of Syrian
Kosovo war

Berlin Wall conflict

7,000
v
98¢ 2010 201¢

Figure 1. Asylum seekers in Europe
Sourse: Pew Research Center

Fall of

According to Frontex, the overall scale of irregular migration at the 6000-kilometre-long
land border between Belarus, Moldova, Ukraine, the Russian Federation and the eastern EU
Member States - Estonia, Finland, Hungary, Latvia, Lithuania, Norway, Poland, Slovakia and
Romania — has been much smaller than on other migratory routes (Frontex, 2023). However,
this path to Europe still presents significant challenges for border control and in 2021
experienced unprecedented migratory pressure. At the Eastern land borders, a record of 8184
illegal border-crossings were detected in 2021, a more than tenfold increase in comparison to
2020. This significant increase in detections can be traced to a migrant crisis artificially created
by the Lukashenko regime: there was intense migratory pressure with continuously attempted
border crossings in all three EU Member States neighbouring Belarus, prompting them to
declare a state of emergency.
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The number of migrants seeking to reach Europe through this route peaked in the second
half of the year (Frontex, 2023).

Lithuania, as a country bordering the EU's eastern periphery, receives 12.4 thousand
migrants per 1000 inhabitants (see Figure 2).

Migration crisis and its regulations in Lithuania

First of all, it is important to note that access to the Lithuania, as well as any other EU
country, can be accessed through the existing border checkpoints. External borders may be
crossed only at border crossing points and during the fixed opening hours. Persons wishing to
enter the country must meet the following the mandatory conditions (Schengen Code, 2016).

Safety in the Schengen area is guaranteed via the enhanced control of external borders,
work in close cooperation among the border guard services, police forces, and legal institutions
of all Schengen Member States the implementation of a common Schengen visa policy and the
functioning of the Schengen Information System. For intended stays on the territory of the
Member States of a duration of no more than 90 days in any 180-day period, which entails
considering the 180-day period preceding each day of stay, the entry conditions for third-
country nationals have to be in possession of a valid travel document entitling the holder to
cross the border; to be in possession in of a valid visa (Council Regulation (EC) No 539/2001);
they justify the purpose and conditions of the intended stay; to be not persons for whom an alert
has been issued in the SIS for the purposes of refusing entry; not considered to be a threat to
public policy, internal security, public health or the international relations of any of the Member
States, in particular where no alert has been issued in Member States’ national data bases for
the purposes of refusing entry on the same grounds (Schengen Code, 2016).

More than 21 thousand foreigners came to Lithuania in last year. In 2022, 189 411
foreigners lived in Lithuania. Most of them are foreigners with a temporary residence permit in
Lithuania (see Figure 3). Their share in the total population of Lithuania continues to increase
and accounts for 3,58%. Compared to the same period last year, the number of foreigners
increased by almost 60%. The majority of foreign immigrants are citizens of Ukraine and
Belarus (about 31 percent of all immigrants). The majority of EU citizens are coming from
Latvia, Italy or Germany.

Foreigners holding a permanent residence pertmt 18,337
. Foreigners holding a temporary residence permit 72,480

. EU citizens and thew fanuly members 9,308

Figure 3. Lithuania in EU contects
Sourse: European Migration Network (EMN)
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With the launch of hybrid attacks in 2021, not only Belarusian citizens, but also citizens
of countries as- Iraqg, Syria, Iran, etc. - are flocking to Lithuania. Although these numbers are
nowhere near the previous crisis in 2015, migration flows have become a significant challenge
for Lithuania, Latvia and Poland. Lithuania has also mobilised additional assistance to control
migration flows and ensure national security. In the summer of 2021, Frontex deployed teams
of European standing corps to Lithuania and Latvia to support the countries with responding to
the increased migratory pressure (Frontex, 2022).

Officers of State Border Guard Service (further — SBGS) prevented 1 197 irregular
migrants from entering Lithuania from Belarus at unauthorised locations. In 2022, Lithuanian
border guards turned back 11 211 such persons trying to enter Lithuania. From 3 August 2021,
when the right to turn away irregular migrants attempting to cross the border from Belarus at
unauthorised locations was granted to SBGS officers, until 31 December 2021, 8 106 persons
were refused entry into Lithuania. In total, since the beginning of the migration crisis caused
by Belarus, Lithuanian border guards have prevented 20,514 migrants from entering the country
illegally (SBGS, 2023).

The irregular migration crisis in 2021 saw a record-breaking change in the number of
foreigners applying for asylum in Lithuania, with a total of 4 259 applications in 2021, which
is more than 13 times the number in 2020. However, only one in ten asylum applicants was
granted asylum - 451 foreigners, most of them from Afghanistan and Belarus (EMN, 2023).

Lithuania's policy of turning away migrants has stemmed the flow of irregular migrants,
but statistics show that over 4,000 irregular migrants have still entered Lithuania, the vast
majority of whom have applied for asylum. This is the highest number of asylum seekers since
the introduction of the asylum institution in Lithuania (EMN, 2023).

As in previous years, the number of arrivals exceeded the number of departures. In 2021,
the share of foreigners living in Lithuania in the total population increased to 3.57%. The largest
groups of foreigners living in Lithuania were Ukrainian, Belarusian and Russian citizens.

The hybrid attack mentioned above has also influenced changes in migration management
in our country. As an example, after the hybrid attack from Belarus, the introduction of a state
of emergency, and later a state of emergency, led to the adoption of a decree of the Government
of the Republic of Lithuania, on the basis of which SBGS officers, as representatives of the
executive power, are allowed to turn away illegal migrants. This decision has once again
sparked a lot of debate in the public sphere, and it is hoped that this provision will also be
introduced at legislative level in the event of a state of emergency, state of emergency or state
of war.

In the context of international law, states have the right to restrict certain human rights in
exceptional cases in appropriate circumstances; however, certain fundamental principles must
be upheld, such as: not turning away individuals in large groups, not refusing an asylum
application, not deporting an individual where his or her life or health is at risk. In other words,
international and European Union law does not leave absolute discretion at national level. The
question is how to further develop the legal framework (Dawson, 2021).

Since the Court of Justice of the European Union (CJEU) and the Lithuanian court
referring to it have ruled against the State in relation to the treatment of irregular migrants, the
Ministry of the Interior, being responsible for the formulation, organisation and coordination of
the State's policy in the field of migration, as well as the implementation of the control of the
policy, is assessing whether to change the legal acts (Svahn, 2022).

The analysis and assessment of what changes should be made to the national legislation
in order to ensure a fair balance between the protection of human rights and the national security
interest of the State is currently underway.
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At the end of June 2022, the CJEU ruled that Lithuanian law, which does not allow
irregular migrants to apply for asylum and allows them to be detained simply for entering the
country illegally, is contrary to European directives. The Court stressed that the directive on
granting and withdrawing international protection prohibits Member States from applying legal
rules which, even after the introduction of an emergency or a state of emergency in an EU
country, “effectively deprive third-country nationals unlawfully present in the EU country of
the possibility of having access to the procedure for examining an application for international
protection on the territory of that Member State™ (Svahn, 2022).

As the Court said, in order to justify detention, the Member State in which the illegally
staying asylum seeker applies for international protection "must, in principle, prove that, in the
light of the particular circumstances, he or she constitutes a threat to national security or to
public policy" (Masiokaité -Liubiniené, 2022).

On the basis of this interpretation, the Supreme Administrative Court of Lithuania (further
- SACL) ruled in favour of the alien in his detention case, recognising his status as an asylum
seeker and annulling the detention decision. However, there is no legal provision on the status
to be granted to the alien after this judgment, and therefore, on the basis of the case referred to
above, the State Border Guard Service applied for the detention of the irregular migrant pending
the determination of his legal status in Lithuania. The Court of first instance granted the
application in part, SACL ruled to adjourn the case and to refer the matter to the CJEU for a
preliminary ruling on the regulation of international protection and other matters in the
European Union Directives.

In the order of the SACL also referred to the reversal of the reversal of the prohibition of
illegal migrants in Lithuania and their ability to apply for asylum.

According to the Court, an analysis of the existing legislation leads to the conclusion that
third-country nationals in principle can only properly apply for asylum from abroad or near
Lithuania border, and generally do not have that possibility if they enter the country illegally.
Meanwhile, the CJEU states that in order to apply for international protection there should be
no be subject to additional administrative formalities.

"Moreover, the the case-law of the Court of Justice shows that any third-country citizen
or stateless person has the right to apply for international protection in the territory of a Member
State, including its borders or transit zones, even even if he is unlawfully present in that
territory. That right must be recognised, regardless of the likelihood that such an application
will be granted’, the Supreme Administrative Court said in the ruling.

(Svahn, 2022).

Home Affairs According to the Ministry of Interior, no such obstacles exist in Lithuania.
We note that The legal regulation in force in the Republic of Lithuania, the established
administrative and judicial practice does not exclude the possibility for foreigners — both to
submit applications for the granting of asylum applications.

According to the data in this case, the foreigner has stated that he submitted a written
request for asylum to an unidentified official of the SSAT, that he also requested asylum at the
oral hearing before the court of first instance, and that he reiterated the same request during the
oral hearing of the appeal.

He also submitted it in writing to the SBGS. This was forwarded to the Migration
Department, but was returned on the grounds that the application was not submitted in
accordance with the relevant legal provisions and was not submitted without delay. The Board
of Judges considered that the alien should be considered to have lodged the application.
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When deciding on the lawfulness of the migrant's detention, the Supreme Administrative
Court noted that, under the current legislation, the mere fact that an applicant for international
protection is unlawfully present in the territory of Lithuania cannot justify his/her detention.
The Chamber also noted that although the alien was subjected to an alternative measure to
detention - accommodation in the SSAT or in another place adapted for that purpose, with the
right to move only within the territory of the place of accommodation, the person is separated
from the rest of the population and deprived of the freedom of movement, and therefore he/she
is considered to be a person who is subject to detention.

"The Extended Chamber of Judges, in accordance with the case-law of the Court of
Justice referred to above, which requires the application of the provisions of European Union
law and their full operation, finds that the mere fact of the alien's unlawful entry into the territory
of the Republic of Lithuania does not in itself constitute a ground for his detention," reads the
judgment.

The Ministry of the Interior, for its part, states that persons are detained or their freedom
Is restricted "on the grounds set out in the law - in the event of a threat to public order and public
and state security, a possible risk of absconding, etc.".

However, according to the SACL, in order to justify the detention of an alien on the
grounds of a threat to public or national security, it is necessary to indicate which specific
conduct of the alien could give rise to such a threat.

The Extended Chamber of Judges held that the decision of the Court of First Instance did
not properly assess the facts of the case in the context of the European Union and national
legislation; therefore, the decision of the Court of First Instance is annulled and a new one is
adopted - the application of the SSAT for the detention of the alien is rejected.

It is true that, on 15 July, a letter was received from the Alien Registration Centre in
Kybartai stating that the migrant in question had left the Alien Registration Centre and that his
whereabouts were unknown. The report seems to ask whether Lithuania was the person's
country of destination, or whether Lithuania was just a transit country.

The Ministry of the Interior stated that it had no plans to abandon the measures taken
against the migrants.

"As long as the geopolitical situation remains tense and the risk of illegal migration at the
Lithuanian border with Belarus continues, Lithuania does not intend to abandon the measures
of enhanced state border protection and prevention of illegal migration," it said.

The Ministry plans to submit a law to the Seimas in autumn to establish a policy to turn
away irregular migrants.

This practice is currently applied by decision of the Minister of the Interior in her capacity
as Head of Operations.

Lithuania started the reversal a year ago, in response to an influx of migrants at the border
with Belarus and accusing the Minsk regime of organising it.

In total, more than 11 000 illegal migrants have been refused entry from Belarus to
Lithuania since 3 August last year, when the Minister of the Interior authorised border guards
to turn back illegal migrants by order.

Critics say that these actions can be seen as expulsions that violate international law.
Officials claim that they are not pushing migrants out, but not letting them into Lithuanian
territory.

The European Border and Coast Guard Agency (Frontex), although it has provided both
human resources and technical assistance, and more specifically the agency's Fundamental
Rights Office, has already criticised Lithuania for the collective rejection of migrants by border
guards.
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According to the Office, this practice is contrary to international law and the European
Convention on Human Rights, and the possibility to apply for asylum at an official border
checkpoint does not work in practice.

The question of how to further develop the legal framework in order to strike a balance
between state security and human rights remains open. But are these EU measures taken
effective? Are these measures adopted in a timely manner?

Conclusions

In Lithuania has witnessed an increase in migration flows in the last decade, especially in
2021. Largely driven by factors such as economic disparities, conflicts, and political instability
in neighbouring regions. The inflow of migrants, including asylum seekers and irregular
migrants, has placed pressure one the country’s resources, infrastructure and social cohesion.

Lithuania has implemented various measures. There includes strengthening border
control, enhancing interagency cooperation, improving the asylum process and providing
support for integration initiatives.

International cooperation plays a vital role in addressing migration-related security
challenges. Lithuania actively engages with regional and international organizations, sharing
best practices, exchanging information and collaboration on border management and security
initiatives.

The increased migration flows have generated concerns among some segments of the
Lithuanian population regarding public security. These concerns encompass various aspects,
including challenges in managing integration, and potential risks associated with criminal
activities. It is crucial to examine these perceived security concerns critically and evaluate the
extent to which they are based on empirical evidence.
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Abstract. As a complex mechanism, the activities of the State in all its various spheres of existence are carefully
planned, both in the long and short term (Wagner, 2021). The activities of the State institutions that ensure national
security and carry out the various executive functions entrusted to them are no exception. The role of the State
Border Guard Service under the Ministry of the Interior of the Republic of Lithuania (further — SBGS) in this
context is of particular importance, since the officers of the Service - border guards - are the first to greet, or to
see off, persons arriving in, or leaving, Lithuania. Despite this unique role, in addition to the other very important
functions assigned to it, the SBGS also performs another function directly related to national security and the
security of all of us: risk analysis and assessment. This work is carried out by the SBGS at several levels. The
highest of them covers long-term monitoring, identification of risk factors, trends and their constant updating,
while the lowest one is the risk assessment carried out by a specific officer, at a specific time, carrying out a border
inspection, which starts the whole chain of risk assessment, which contains information on the risk factors
observed and recorded by the officers during the course of their service.

The aim of the article is to present the actions of the SBGS officers in the course of the risk assessment
during the border inspection. The aim is mainly based on the provisions of the legislation and the recommendations
offered by Frontex.

Keywords: border checks, risk, threats.

Introduction

A border checks include "an examination of persons, documents, vehicles and objects to
determine the lawfulness of the movement and presence of persons, vehicles, objects, goods
and goods across the state border and their presence on the border, in the territorial sea, in the
territorial sea and in the border waters"(Act No. VI1-1666,2017). Checks are carried out at
border check posts, which may be located on roads, at international airports, at ship or river
ports or at railway stations, but it is at international land border check posts that the largest
migration flows are recorded and the most intensive risk assessment is carried out. It goes
without saying that when crossing the state border we are obliged to present a travel document
confirming our identity, and if we are travelling by car - the car documents as well, but not
everybody is aware of the fact that State Border Guard Service of the Ministry of the Interior
of the Republic of Lithuania officers are obliged to carry out a risk assessment and risk factor
assessment of a person and a vehicle, among other things, in order to decide whether to allow
a person to enter our country, whether a person poses a threat to national security, public order,
or whether a person is attempting to enter Lithuania by illegal means (Land, Ricks & Ricks,
2014). The risk assessment process is provided for and guided by certain specialised internal
regulations of the SBGS and the Common Integrated Risk Analysis Model "CIRAM 2.0"
developed by the European Border and Coast Guard Agency (further -Frontex) and applied in
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the Member States of the European Union (Neal, 2009). Although officers are familiar with the
risk analysis model and procedures provided for in the legislation, each assessment case is
individual, as they are dealing with different individuals from different countries, social
backgrounds and with different intentions, which makes it necessary for border guards to be
able to carry out risk analysis in different and often uncomfortable situations, applying the legal
norms they are familiar with, in a flexible and adaptable manner. The question is therefore
whether officers are strictly bound by the requirements of the legal norms when carrying out a
risk assessment, or whether they are nevertheless of a recommendatory nature and the practical
implementation of the risk assessment varies during border checks.

The concepts of risk and threat

The One of the main functions of the SBGS officers is to assess whether the person
crossing the state border poses “they are not considered to be a threat to public policy, internal
security, public health or the international relations of any of the Member States” (Schengen
Border Code, 2016). In other words, to assess and prevent potential risks.

In a general, risk refers to some possible threat of a negative outcome, but risk and threat
are not identical concepts.

Risk is defined in the Lithuanian dictionary as "a thing connected with a possible danger"
(Dictionary of the Lithuanian Language, 2002). It also uses the synonym "hazard" to define the
concept of threat. Obviously, this description of the above terms is acceptable in everyday
language and does not fully reflect their content in the context of risk assessment in border
control.

The definition of a threat in the Risk Analysis description (further - Description) is as
follows: "A threat is an external factor that may adversely affect the security of the State border"
(Order of the Head of the State Border Guard Service under the Ministry of the Interior of the
Republic of Lithuania No 4-615 of 30 December 2016). It can be safely stated that this
definition is much broader and more complex than the one provided by the Lithuanian
dictionary. The definition suggests that the concept of threat is seen in two ways. First of all, it
is a factor which may have a negative impact on the security of the State border. Naturally, an
act or process that may have a positive or neutral impact on border security is not considered a
threat by the SBGS. Secondly, the factor must be external, i.e. originating not within the state
but outside it and directed towards the Republic of Lithuania. The Description also establishes
the concept of risk — “Risk is a combination of the likelihood and magnitude of the threat of a
breach of the State border, the level of vulnerability of the State border, and the impact
(consequences) of the breach” (Order of the Head of the State Border Guard Service under the
Ministry of the Interior of the Republic of Lithuania No 4-615 of 30 December 2016) . The fact
that the definition states that the concept is a combination of several elements indicates that it
is complex and requires special attention. First of all, it should be noted that threat, in the
Description, becomes part of the concept of risk, which means that the concept of risk is broader
and more encompassing than that of threat. Secondly, the concept of risk provides for a
relationship between the likelihood of a threat and the scale of the threat, i.e. it is not only
assessed whether some factor dangerous to the security of the state border is likely to occur, but
it is also attempted to measure the extent to which it would occur. Thirdly, the notion of risk
includes an assessment of the level of vulnerability of the border, e.g. in sections where there
are fewer technical border surveillance measures, say cameras, the level of vulnerability of the
border will be higher than in sections where there are more cameras, and this is important to
assess. Finally, it should also be noted that the concept of risk in the Description also refers to
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the impact of the violation, i.e. the assessment of the consequences for border security, national
security, public order, or any other aspect of national life of the negative factor, and whether
these consequences will be of a short-term or long-term nature. If the risk is confirmed and an
adverse factor affecting the security of the State's borders occurs, the human and financial
resources available to the State may have to be deployed in order to remedy the effects of the
factor or to repair the damage. Such potential losses should also be considered in the risk
assessment.

Frontex, with which the SBGS and border authorities of other EU Member States
cooperate actively, also bases its activities on risk analysis. The Agency's official website
identifies risk analysis as one of its main responsibilities: "Risk analysis is the starting point for
all Frontex activities, from high level strategic decision-making to planning and implementation
of operational activities. Frontex collects a wide range of data from Member States, EU bodies,
its partner countries and organisations, as well as from open sources on the situation at and
beyond Europe’s borders. The data is analysed with the aim of creating a picture of the situation
at the EU’s external borders and the key factors influencing and driving it." The last sentence
implies that the Agency's risk analysis is of the highest level, as it is the basis for the activities
of the international institution (Wagner, 2021).

In the context of risk analysis, Frontex recommends the Common Integrated Risk
Analysis Model (further - CIRAM 2.0). The aim of this model is to "establish a clear and
transparent methodology for risk analysis which should serve as a benchmark for analytical
activities, thus promoting harmonisation and the preconditions for efficient information
exchange and cooperation in the field of border security” (Guidelines for Risk Analysis Units,
2013). "A threat is defined as a force or pressure acting on the external borders. It is to be
characterised by its magnitude and likelihood"(Guidelines for Risk Analysis Units, 2013).
There is a notable difference between the national and international levels of the concept. As
Frontex is an agency of the European Union, responsible for the protection of the EU's external
borders, a threat is not defined as a factor that threatens the security of a country's borders, but
rather as a force that could affect the external borders of the European Union as a whole. The
scale of the threat at national level is limited to a specific state, but in the context of a threat to
the external borders of the European Union, the association is with a threat that is either very
powerful, or one that involves a very wide range of actors (States), and which would be dealt
with the help of other Member States. For example, the irregular migrant crisis in Lithuania,
during which officials from various Frontex Member States were deployed to the Republic of
Lithuania, humanitarian aid was provided because in the initial stages of the crisis Lithuania
lacked the human resources to deal with the unusual phenomenon. Considering the threat to the
security of the borders of a particular state, a localised factor is already imaginable, which the
state is capable of dealing with on its own. The CIRAM 2.0 generic integrated risk analysis
model also identifies the concept of risk, albeit through an international, European Union prism,
and refers to it as "external border management risk". This concept is defined as "the magnitude
and likelihood of a threat occurring at the external borders, given the measures in place at the
borders and within the EU, which will impact on the EU internal security, the security of the
external borders, on the optimal flow of regular passengers or which will have humanitarian
consequences” (Guidelines for Risk Analysis Units, 2013). It can be seen that the concept is
essentially similar to the one used in the SNS documents, but its content is broader, at the
European Union level, referring to the security of the EU borders. This strong similarity is due
to the fact that the legislation of the SBGS, which defines the risks, their analysis and the related
processes, is based on the CIRAM 2.0 model developed by Frontex.
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Thus, we can conclude that both national-institutional and European Union legislation
define the concept of threat as a certain factor that may have a negative impact on the external
borders of the state or the EU, while risk is understood as a complex concept, a combination of
the concept of threat, its likelihood and scale, the possible violation of the state's or the EU's
external borders, public security, public order, and the consequences of such a violation. At
both national and international level, the concept of risk is broader than that of threat (Strachan-
Morris, 2012; Tumalavicius & Greicius, 2017).

Levels of risk analysis and features of the risk analysis process

The risk assessment at border checks starts long before the person arrives at the border
check post. This preliminary process of assessing potential risks is called risk analysis. "Risk
analysis is a systematic assessment of the threat to the State border, the vulnerability of the State
border and the impact (consequences) of a breach” (Order of the Head of the State Border Guard
Service under the Ministry of the Interior of the Republic of Lithuania No 4-615 of 30
December 2016). Obviously, the concept of risk analysis is very similar in content to the
concept of risk, but the key difference in the definition is that risk analysis is a process - a long-
term, consistent, analytical process of assessing threats, which produces results - a certain
number of conclusions that are then used by officials. In the CIRAM 2.0 model published by
Frontex, we find two definitions. One of them describes the concept of analysis as such:
"analysis identifies, describes and assesses a risk, threat, vulnerability or impact” and the other
one is intended to explain the concept of risk analysis in more concrete terms: "[...] a systematic
study of the components of risk, with the objective of obtaining information and providing it to
decision makers" (Guidelines for Risk Analysis Units, 2013). The decision-makers in this case
are border guards in the course of their direct duties, carrying out border checks and assessing
risks in real time.

In order for the findings of the risk analysis to reach border control officials and be used
as a basis for their risk assessment, there must be a continuous process of risk analysis, which
is, of course, regulated by law, as are all processes in a state governed by law. In particular, it
is necessary to talk about the levels of risk analysis. "Risk analysis is carried out at three levels:
strategic, operational and tactical. Risk analysis can also be tailored to the specific case as
required” (Guidelines for Risk Analysis Units, 2013).

"Strategic risk analysis analyses the most strategically relevant information. It identifies
potential changes and suggests courses of action. All the information is systematised and a
strategic picture (relevant phenomena and key factors) is developed. The strategic risk analysis
collects statistics and produces a trend and qualitative description. The results of the Frontex
risk analysis are used. The strategic risk analysis shall be carried out at the headquarters of the
SBGS” (Order of the Head of the State Border Guard Service under the Ministry of the Interior
of the Republic of Lithuania No 4-615 of 30 December 2016). Risk analysis at the strategic
level does not only focus on the risks and threats prevailing in the Republic of Lithuania, but
also considers the trends observed in the international arena, which the SBGS learns about by
evaluating the results of the risk analysis provided by Frontex.

"Operational risk analysis is carried out at all levels of administration of the SBGS units
- central, territorial and local.” This is the only level of risk analysis that is carried out at both
the central SBGS and at the frontier districts. "The task of operational risk analysis is to prepare
qualitative and quantitative analyses of the operational conditions, objects and results of its
activities”. As stipulated in the Description, this level of risk analysis analyses not only the
conditions under which officers work, the risks and threats that are observed during their service
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or the objects that pose them, but also the performance and results of the activities of the SBGS
and its officers. Thus, it can be said that at this level, the Service assesses how it is managing
to deal with the identified risks and threats, and that, once assessed, "special attention must be
paid to the elimination of deficiencies” (Order of the Head of the State Border Guard Service
under the Ministry of the Interior of the Republic of Lithuania No 4-615 of 30 December 2016).
Although all three levels of risk analysis are interlinked in one way or another, operational risk
analysis has a direct link to tactical risk analysis, as “operational risk analysis is used to establish
risk profiles and descriptions of criminal methods for the tactical level of risk analysis.”

"Tactical risk analysis is a real-time assessment of the situation in relation to the tactical
situation. [...] it is an assessment of the persons and vehicles to be checked based on prior
information on specific persons, risk profiles, warnings of possible offences or descriptions of
criminal methods." (Order of the Head of the State Border Guard Service under the Ministry of
the Interior of the Republic of Lithuania No 4-615 of 30 December 2016). As tactical risk
analysis is carried out in real time during border checks, it is "implemented at the local level of
the administration of the Service", i.e. at the border posts within whose area of operation the
border guards carry out their direct duties of checking persons and vehicles, mostly at border
checkpoints and less frequently during patrols. Although the local level of administration
includes the smallest structural units of the SBGS, i.e. the border crossing points, the risk
analysis carried out here is of particular importance, as the results of the risk analysis are directly
communicated to the officers. More details on the risk analysis at the level of the BCP and the
persons responsible for it are provided in the Regulation on Border Control, which describes
the assessment of the situation in the area of operation of the BCP. "Situation assessment in the
area of operation of the BCP means the risk analysis of the BCP commander based on the
current methodology of the CIRAM and the vulnerability assessment in accordance with Article
13 of the European Border and Coast Guard Regulation, and other available information-based
activities, assessing the situation in the area of operation of the BCP, forecasting possible
breaches of the State border crossing procedure, and planning actions to prevent and combat
such breaches, with a view to taking the necessary decisions for the management of the force
and coordination of actions to ensure border control and the apprehension of lawbreakers"
(Order of the Head of the State Border Guard Service under the Ministry of the Interior of the
Republic of Lithuania No. 4-358 of 30 July 2019).

It should be noted that the levels of risk analysis form a chain of information exchange
relevant to the performance of the Service: the results of the strategic risk analysis carried out
in the central office are sent to the border guard posts, which add the results of the operational
risk analysis carried out at the level of the border guard posts to the findings of the operational
risk analysis carried out at the level of the border guard posts, which are guided by the strategic
and the operational risk analysis and carry out the risk analysis at the local level in real time.
Of course, this information chain is not one-way. In order to carry out operational risk analysis,
it is important to assess the tactical risk analysis carried out by the commanders of the border
crossing points at the local administrative level of the service, and to take into account the
situation assessments prepared by them in the areas of operation of the crossing points.
However, in order to be able to talk about the risk analysis and its conclusions at the level of
the entire Service, it is necessary to look at the risk analysis carried out by the territorial units
at the level of the Service's administration, i.e. the border formations, which summarises the
risk analysis prepared by the commanders of the border outposts within their area of operation,
and their assessments of the situation in the areas of operation of the outposts. Thus, although
the conduct of risk analysis at different levels in different levels of the administration of the
service may seem confusing, in essence, risk analysis is a continuous, targeted process of
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collecting, processing, structuring and sharing information at the level of the entire SBGS,
which can assist officers in the performance of their direct duties.

Having discussed the levels of risk analysis and at which levels of the administration of
the service they are implemented, it is important to analyse the risk analysis process itself and
understand its procedures. The process consists of a number of steps that are necessary for the
proper preparation of a risk analysis. Paragraph 10 of the description provides that: 'Risk
analysis is a cyclical process consisting of the following components, sequentially arranged on
a timeline: (see Figure 1).

6.
REPORTING

5.
ANALYSIS

(<
INTERPRETATION

Figure 1. Process of risk analysis
Source: Guidelines for Risk Analysis Units, 2013

This model of the risk analysis process (see Figure 1) is adapted from the flowchart in
Frontex Agency's CIRAM 2.0 model, which is referred to in the document as the "Intelligence
Cycle".

The assignment of a task, in this case, means nothing else than the assignment of a task
to carry out a risk analysis. Intelligence gathering is the gathering of knowledge about recurring
suspicious factors, threats, risks and possible irregularities observed during the course of the
service. Information assessment is the process of verifying the accuracy, relevance and validity
of the information collected. Information extraction refers to the result of the step in the risk
analysis process discussed above, i.e. the extracted information is the information that is
selected after the information assessment. Information analysis is the study of selected relevant
information on threats risks, possible infringements, etc., which identifies the possible causes
of the threats, risks, groups of persons or vehicles that may pose them, or other relevant features
related to the above mentioned negative factors that may help the officer to identify the sources
of risk. The compilation of a certificate is the compilation of the results of the risk analysis, the
conclusions drawn and the recommendations made into a document which is disseminated
(dissemination of the certificate) at the service, territorial or local level, depending on the level
at which the risk analysis was carried out. Finally, the results of the risk analysis are evaluated,
i.e. how effectively the analysis was carried out, whether it was successful, and whether its
findings and the guidance it provided helped officials to identify and prevent risks and threats,
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and to identify irregularities or offenders. It should be noted that the risk analysis process can
also be shorter, i.e. simplified and carried out on the basis of professional necessity.

Risk assessment during border checks “[...] allows the selection of the objects to be
checked in greater detail from among the many objects crossing the border, according to the
risk characteristics of those objects. The main focus and effort of the officers is on inspecting
precisely those objects of suspicion. This allows to ensure the quality/efficiency of border
inspections with less effort and, if necessary, the redeployment of available forces and means”
(Order of the Head of the State Border Guard Service under the Ministry of the Interior of the
Republic of Lithuania No 4-615 of 30 December 2016). The number of objects crossing the
state border is enormous and a thorough, in-depth inspection of each one of them, without any
justification, would be superfluous, as it would make the work of the officials extremely
difficult, slow down the pace of border checks, and would most likely lead to dissatisfaction on
the part of the border crossers. Therefore, officers are able to identify from this large flow of
objects, based on the results of the risk analysis - risk profiles, lists of risks, and knowledge of
the risk characteristics - those that meet the above-mentioned profiles or characteristics, are
likely to pose a risk and should be subjected to a thorough screening. However, it should be
noted that risk assessment is not only about identifying and scrutinising objects that may pose
a risk, but also about managing the forces and human resources that enable the most efficient
performance of officials. "The creative use of materials by the Service officer can assess risk
indicators and select specific persons, their possessions or the vehicles they drive for more
detailed screening, thus increasing the efficiency of border checks and facilitating and speeding
up the passage of honest travellers across the state border” The discretion of the official: “]...]
the aim is to encourage the initiative of the officials themselves to select, without prejudice to
the requirements of the legislation, persons crossing the state border, their belongings and the
vehicles they drive for a more detailed check to detect possible offences.” It should be stressed
that all information must be obtained by lawful means. “Risk assessment”” means the process
by which an estimated risk is assessed against risk criteria in order to determine the significance
of the risk. Risk assessment is necessary to make a decision on risk control." It can be argued
that "calculated risk™ in this definition refers to the risk analysis already carried out and its
result, while "risk control decision™ corresponds to the decision taken by an official to carry out
a thorough and detailed examination of an object crossing the State border which is indicative
of risk.

Although risk assessment at border checks is flexible, i.e. an officer can use the
Guidelines in a very creative way and build his/her own risk assessment system on the basis of
the Guidelines, there are certain peculiarities that are always present. These features are set out
in point 6 of the Recommendations. "6.1. the risk characteristics may differ from one border
inspection post to another or from one border inspection post to another” . Naturally, the risk
characteristics will vary from one border crossing point to another. It is important to be able to
react quickly to an unseen, unfamiliar threat. "6.3. the time available for an officer to
communicate with a person crossing the border or other person in order to identify signs of risk
is limited". This feature is linked to the objective, mentioned earlier in the Recommendations,
of ensuring the smooth and swift movement of objects crossing the border in good faith. The
officer cannot spend a disproportionate amount of time on selective objects, as this slows down
the pace of movement at the border and distracts the officer from his/her immediate work. The
officer should assess the risks in the shortest possible time, which is the purpose of the risk
analysis.

Thus, risk assessment during border checks can be described as essentially the application
of the results of the risk analysis known to the officer, based on his/her experience, the

91



ISSN 2029-1701 Research Journal
~ ISSN 2335-2035 (Online) PUBLIC SECURITY AND PUBLIC ORDER

Mykolas Romeris
University 2023 (32)

information managed and various methodological materials, in order to identify the signs of
risk and to decide whether the border crossing needs to be checked more closely. In addition to
identifying the objects that correspond to the risk characteristics, the risk assessment also
contributes to the efficient organisation of the service and the allocation of human and technical
resources.

Conclusions

The concept of threat is a certain factor that may have a negative impact on the external
borders of a country or the EU, and risk is understood as a complex concept, a combination of
the concept of threat, its likelihood and magnitude, the possible violation of the country's or the
EU's external borders, public security, public order, and the possible consequences of such
violation.

Risk assessment during border checks is the application of the results of the risk analysis
known to the officer on the basis of his/her service experience, managed information and
various methodological materials, in order to identify the signs of risk and to take a decision on
the need for a more comprehensive inspection of the border crossing, efficient organisation of
the service, allocation of human and technical resources.
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Abstract. This article will focus on a large-scale concept that is not visualized in international law, state terrorism.
The phenomenon of terrorism is one of the oldest in human history. At the same time, the political contradictions
that existed between the states prevented high-quality international legal qualification. The Rome Statute of the
International Criminal Court did not include such a crime as "state terrorism". State terrorism is aimed at mass
intimidation of the population. It is carried out through indiscriminate bombing of civilian targets, demonstrative
killings and threats of physical violence, psychological impact in the information environment. In case of
aggressive war of Russia against Ukraine, it serves an instrument of implementing the genocide of the Ukrainian
people. These acts carried out by the Russian army units during the invasion of Ukraine starting from 2014. Russia
should be recognized as a terrorist state and its high commanders as international terrorists.

Keywords: state terrorism; international responsibility of Russia; terrorist state; genocide; Ukraine.
Introduction

September 11, 2001 World Trade Center bombings shook the world. The terrorists of the
Islamist extreme group al Qaeda hijacked commercial aircrafts and sent them to the Twin
Towers in New York City and crashed into the Pentagon in Arlington, Virginia. The Twin
Towers were ruined. Almost 3,000 people were killed that time. News agencies wrote then that
the world would never be the same as it was. And we, ordinary people, experienced a personal
tragedy from the realization that the state — a bastion of strength and confidence — barely
protected its state institutions. It seemed to us that nothing worse could happen. And could it
get any worse?

On February 24, 2022 Russian troops invaded Ukraine under invented pretexts “to protect
the people of the Donbas separatist region in Ukraine” (Putin Orders “Special Military
Operation” for Ukraine). In 72 hours, they expected to destroy Ukrainian leadership and
demoralize Ukrainian population. Demonstrating cruelty toward peaceful Ukrainians,
deliberate and systematic killings of civilians, launching rocket attacks on infrastructural
civilian objects, Russian troops violated every principle of international law and the laws and
customs of war that we know of.

Russia began actively carrying out diverse acts of a terrorist orientation from February
20, 2014 — the beginning of Russia's aggression against Ukraine. Intimidation of the population
of the sovereign part of Ukraine — the Autonomous Republic of Crimea, and later the Donetsk
and Luhansk Regions, direct threats and the destruction of it by the law enforcement agencies
of Russia should be qualified as state terrorism.

Further actions of the Russian state became more and more cruel, indiscriminate and
daring. April 17, 2014 the Russian anti-aircraft missile system “Buk” shot down the Boeing
777 civil aviation aircraft of the Malaysian Airlines, which was following the route from
Amsterdam to Kuala Lumpur, as a result of which 283 passengers and 15 crew members
perished.
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Terrorist acts against Ukrainians committed on the territory of Ukraine are only a part of
Russia's large-scale terrorist strategy. As noted in the Statement of the Saeima of the Republic
of Latvia dated August 11, 2022: “Russia has for many years supported and financed terrorist
regimes and organisations, being the largest arms supplier to the Assad regime in Syria, and
has carried out terrorist attacks in sovereign countries, including the poisoning of the Skripal
family in the territory of the United Kingdom...” (Saeima, 2022).

In the conditions of an undeclared war with Ukraine, russian forces kill every day civilian
population of Ukraine: deliberate attack on the theatre in Mariupol, the missile strikes on a
residential area in Odesa Region, the attack on a shopping mall in Kremenchuk, missile strike
on the city center of Vinnitsa, constant shelling of civilian infrastructure in Kharkiv, Mykolaiv,
Kryvyi Rig, Dnipro and other big cities and small towns. All these actions testify to a deliberate,
large-scale policy of intimidation of the inhabitants of Ukraine, which serves a means of
implementing genocide of the Ukrainian people.

For an objective qualification of the acts of Russia according to international law, it is
necessary to focus our research on the group of questions. What is the essence of the terrorist
strategy? Are there international legal norms fixing the qualification features of state terrorism?
How do national laws of the states qualify “state terrorism”? What is a practical reason of
formulating and interpreting the notion “state terrorism”?

Terrorism and state terrorism: the essence of the terrorist strategy

There are many studies written about how terrorists operate. At the same time, scientists
are still arguing about their motives. For our study, an understanding of terrorists' strategy is
necessary in the context of qualifying the characteristics of state terrorism, which, in our view,
constitutes an international crime. Moreover, we believe that the international community is
ready to criminalize state terrorism, relying on the international legal instruments developed to
combat terrorism as such and considering the expanding coalition against a terrorist state like
Russia.

For the sake of a coherent and logical analysis, we will draw our attention on the research
of scholars who best strengthen the logic of our arguments, as well as who bring new insights
into the understanding of the theoretical aspects of the fight against terrorism.

Beginning her study, Cynthia C. Combs suggested to start from the broad notion, stating
that the terrorism could be defined ““a synthesis of war and theater, a dramatization of the most
proscribed kind of violence — that which is deliberately perpetrated on civilian noncombatant
victims — played before an audience in the hope of creating a mood of fear, for political
purposes (Combs, 2022). Here one can see its crucial components: involves an act of violence;
state of fear; visualisation; civilian noncombatant victims; political motives.

Obviously, the thinking activity of the personality of the criminal involved in terrorist
activity is characterized by mental deviations. Hence the acceptance and even desire for
dangerous consequences.

But the description of the motives of the terrorist's actions is not only related to his
personal mental disorders. A terrorist believes that such an activity will lead to a change in the
political situation.

If we consider terrorism in its historical perspective, it turns out that the political motives
have changed, but the strategy has not changed.

Does it have its roots in the 1st century and is it related to the religious and political
struggle for Jewish liberation (Sicarii Zealots)? (Horsley, 1979). Or is it about the 11th century
and the religious paramilitary formation based in Iran and Syria (Al-Hashshashin), which
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carried out politically motivated murders during the Abbasid period? (Daryoush, 2019). Or is it
a later phenomenon associated with the Reign of Terror of the Jacobins in France in the 18th
century? Or is it even more recent, related to the terrorist activities of the “Narodnaya Volya”
("People's Will™) in the 19th century in the Tsarist Russia and the assassination of Tsar
Alexander 2? All of the perpetrators were united by the intent — to intimidate, and to do so in
the most dangerous and "screaming” form.

What differs, perhaps, is the systematic terror policy of V. Lenin and the USSR toward
their own citizens. But it differs in scale and an even greater degree of cynicism. The key feature
— the desire to intimidate — remains the same.

Scientists have come to a similar conclusion before. American political scientist Martha
Crenshaw and British military expert John Pimlott in 1997 described the phenomenon of
terrorism in detail in their work “International Encyclopedia of Terrorism” (Crenshaw, Pimlott,
1997), pointing out the long and varied history of this phenomenon, showing the psychology of
the terrorist, giving a chronology of events, naming terrorist groups and offering a detailed
bibliography for further research. This work leaves no blank spots in understanding the essence
of terrorist activity, where the main motive is intimidation as a means of achieving political
goals. Whatever the historical period, whatever the methods of indiscriminate damage to human
life, health and private property, the bombing of civilians, concentration camps, hostage-taking,
punishment without trial, through terrorism the state authorities and criminal groups tried to
achieve a radical change in the political situation.

The work of Martha Crenshaw and John Pimlott is noteworthy in that, it contains a
definition that 81 percent of researchers agree with and indicates an established view of
“terrorism” in doctrine: “Terrorism is an anxiety-inspiring method of repeated violent action,
employed by (semi-) clandestine individual, group, or state actors, for idiosyncratic, criminal,
or political reasons, whereby — in contrast to assassination — the direct targets of violence are
not the main targets. The immediate human victims of violence are generally chosen randomly
(targets of opportunity) or selectively (representative or symbolic targets) from a target
population, and serve as message generators. Threat and violence-based communication
processes between terrorist (organization), (imperiled) victims, and main targets are used to
manipulate the main target (audience(s)), turning it into a target of terror, a target of demands,
or a target of attention, depending on whether intimidation, coercion, or propaganda is
primarily sought” (Crenshaw, 1997).

In addition to a comprehensive definition, the authors conclude that terrorism, as a
specific policy of the French Revolution, looks different today, that the distinction between
political and criminal terrorism depends on the angle of view (Crenshaw, 1997). In this context,
we must make an observation: Ex injuria jus non oritur. A wrongful act cannot be assessed as
a legal act. This Roman maxim must be interpreted generically, bearing in mind the criminality
of the very intent, the terrorist strategy. When we are talking about the violation of international
law, when the population is indiscriminately killed, its property destroyed, the question of the
"viewpoint of the observer" cannot arise.

Reflecting on the nature of terrorist strategy, Zoi Aliozi argument is interesting.

After pointing out the fallacy of the question of the essence of terrorism, she suggested
looking at the origin and context of the concept, where “state terrorism” “is the mother
phenomenon and root of all forms of terrorism” (Aliozi, 2015). Having made a qualitative
linguistic analysis of the term in Greek, Z. Aliozi concluded that "terrorism” as a political
system stood on a par with such types as democracy, aristocracy and autocracy (Aliozi, 2015).
A good illustration for understanding the author's logic is to point out that the suffix kratos, as
described by Cornelius Castoriadis, should be translated as “raw violence” (Aliozi, 2015). It
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turns out that even the most progressive political system — democracy — literally translates as
"brute violence of the people”. As for state terrorism, according to Z. Aliozi, it is a criminal
political system (Aliozi, 2015), where “state terrorism takes the form of foreign policy, shaped
by the presence and use of weapons of mass destruction” (Aliozi, 2015). And this conclusion
IS as succinct and accessible as possible to indicate the essence of the term, which we study in
relation to its modern content.

Based on the authors' inferences, the following conclusions must be drawn regarding the
essence of the terrorist strategy.

State terrorism can be seen as both a policy and a method. Politics presupposes the
existence of a strategy for state behaviour, described in a political doctrine. This strategy may
be clearly described in an official document, such as a foreign policy strategy, or it may contain
hidden goals and be presented through the media. State terrorism as a method is a tool for
implementing a criminal policy of the state, such as a policy of genocide, as in the case of
Russia in Ukraine.

State terrorism: absence of workable legal qualification in international law?

The discussion of the qualifying “terrorism” in international law is one of the oldest. The
codification work began with the Romanian delegation's request to the League of Nations in
1926 to consider drafting a “convention to render terrorism universally punishable” (Saul,
2006). The first working definition of "terrorism™ was considered as a part of the work of
International Conferences for the Unification of Criminal Law between 1930 and 1935. Such a
formulation was considered: “The intentional use of means capable of producing a common
danger that represents an act of terrorism on the part of anyone making use of crimes against
life, liberty or physical integrity of persons or directed against private or state property with
the purpose of expressing or executing political or social ideas will be punished” (Saul, 2005).

As we can see, the cause for such an act was expressing or executing political or social
ideas. Such a definition described the phenomenon of terrorism broadly enough, but reflected
little of the essence of "state terrorism”. On the one hand, if one assesses the motivation of the
states participating in the Conferences, it is clear that states were not prepared to criminalize
the acts of states that practiced terrorism, such as the USSR. On the other hand, states did not
set out to address the elements of international crimes of states at these conferences. They were
working under the conventional crimes.

The definition of "terrorism” as an international crime was worked on within the
framework of the League of Nations, between 1934 and 1937. It was prompted by the need to
protect the first persons of states or persons representing them. The resulting Convention on the
Prevention and Punishment of Terrorism (Convention for the Prevention and Punishment of
Terrorism, 1937), adopted in 1937 and signed by 24-member states of the League of Nations,
affirmed “the duty of every State to refrain from any act designed to encourage terrorist
activities directed against another State” (art. 1 (1)). Art. 1 (2) contained a provision stating
that “the expression “acts of terrorism” means criminal acts directed against a State and
intended or calculated to create a state of terror in the minds of particular persons, or a group
of persons or the general public” (Convention for the Prevention and Punishment of Terrorism,
1937). Thus, the emphasis was on the phrase "criminal acts,” and the objective side covered
“the creation of a state of fear, horror”. The perpetrator's intent involved exposure to “particular
persons, or a group of persons or the general public” (Convention for the Prevention and
Punishment of Terrorism, 1937). At the same time, the context of Art. 2 clearly established the
focus of such crimes: “Heads of States, persons exercising the prerogatives of the head of the
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State, their hereditary or designated successors”. Potential victims of terrorism were seen as
an instrument of influence on the state, and the state was associated with its first persons or
persons representing it in the international arena.

Over time, the understanding of the object and objective aspect of terrorism has been
refined. The question of the relationship between the concepts of "terrorist” and "freedom
fighter" emerged, when developing countries in the UN required “to exclude from the definition
of terrorism the acts or transactions of national liberation movements...” (Cassese, 2004).

If we turn to the further history of the formation of the concept of "terrorism™ in
international law, it is necessary to agree with the argument of A. Cassese. He argued the
position that the formed concept of terrorism exists (Cassese, 2004). And one of the most
convincing arguments, in our opinion, is the fact of the existence of an international treaty, the
provisions of which prohibit terrorism. What was really missing was “agreement on the
exception” (Cassese, 2004). Speaking of the Art. 33 (1) of the Fourth Geneva Convention of
1949, Art. 4 (2) (d) of the Second Additional Protocol of 1977 to the Geneva Conventions, Art.
4 of the Statute of the International Criminal Tribunal for Rwanda (ICTR), A. Cassese indicates
that the draftsmen of these documents had “a fairly clear idea of what they were prohibiting”
(Cassese, 2004). That means that the authors of these international legal documents
"deliberately or unwittingly were referring to a general notion underlying treaty law and laid
down in customary rules” (Cassese, 2004).

Later, conventions were adopted to regulate liability for aircraft hijacking, crimes against
civil aviation, hostage taking, and the financial system of the state. These conventions
segmented the methods used by terrorists to commit their crimes and were aimed at improving
national legislation.

Even later, the idea of “terrorism” as a concept was specified and described in detail in
the International Convention for the Suppression of the Financing of Terrorism 1999, where for
the purpose of a comprehensive and complete description of the qualifying features, the authors
of the document referred to nine conventions that affect a certain aspect and gave a voluminous
description of the phenomenon of terrorism as such (Art. 2 (1) b) (Cassese, 2004).

But is there a clear vision for states regarding the concept of “state terrorism"?

State terrorism is a voluminous concept. In the author’s 1998 dissertation on "Political
and Legal Aspects of International Terrorism,"” | classified terrorism and categorized it as a type
of political terrorism, such as: "1) state terrorism as an international crime affecting the interests
of one or more foreign states; 2) state terrorism as an international crime against its own
citizens" (ITynra, 1998).

The direct object of state terrorism as an international crime was then identified, viz:
"International peace and security; international stability and legality; ensuring the right of
peoples to self-determination; the foundations of international cooperation; the human person,
his rights and freedoms" (ITynra, 1998).

Today, in the context of Russia's war against Ukraine, it is obvious that state terrorism is
not the main goal of criminals, but is an instrument of the execution of the gravest international
crime, such as genocide. And if earlier, when analysing the acts of states that patronize
terrorism, | wrote about its secrecy, now the spectrum of criminal acts begins with open threats
to destroy the civilian population, infrastructure facilities, the Ukrainian people as a whole. In
the broadest sense, state terrorism is a tactic of organized violence by a state represented by its
organs, built on economic pressure, psychological impact, political pressure, military invasion
and aimed at eliminating politicians, developing and maintaining panic among the population
in order to change the existing social order, overthrow the government, and destroy the state
and its people. As in the case of terrorism, terrorist states use the technique of intimidation.
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Intimidation of the victim state's population can be carried out through murder, serious bodily
injury, destruction of critical infrastructure, etc. That is, intimidation itself constitutes criminal
acts.

Explosions in Ukrainian residential neighbourhoods, train stations and squares, murders
and serious bodily injuries, intimidation of civilians through torture and mockery, must be
qualified under Art. 2 of Convention on the Prevention and Punishment of the Crime of
Genocide 1948 (Convention on the Prevention and Punishment of the Crime of Genocide) and
under Art. 6 of the Rome Statute of the International Criminal Court 1998 (Rome Statute of the
International Criminal Court). Here the intention of the terrorist state extended to the destruction
of the Ukrainian people.

However, it is not only about genocide, i.e., extermination of an entire people but of
actions of the state that harm the peaceful existence of a sovereign state, its political
independence, the safety of its population and intimidate it, threaten its life and well-being.
Such actions are considered by socio-political sciences as terrorist, and the policy of such a
state as terrorism (Tumuenko, Auniug, 2020).

Addressing terrorism as collective penalties and likewise all measures of intimidation or
of terrorism are prohibited by Art. 33 (I)! of the Convention (IV) relative to the Protection of
Civilian Persons in Time of War in 1949 (Convention (IV) relative to the Protection of Civilian Persons
in Time of War), and by the Art. 4 (2)(d) of the Second Additional Protocol of 1977 (Protocol
Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol I1)). This norm is one of the postulates,
the very logic of international humanitarian law.

Russia’s actions in the form of intimidation of the Ukrainian civilian population should also be
qualified as crimes against humanity, for in the essence of Art. 7 of the Rome Statute of the
International Criminal Code they refer to “a widespread or systematic attack”, causing suffering,
serious injury to body or to mental or physical health of the large number of people.

The quintessence of the concept of "state terrorism” can be well seen in the International
Convention for the Suppression of the Financing of Terrorism 1999, the authors of which
attempted to qualify “acts of terrorism in all its forms and manifestations™:

“Any other act intended to cause death or serious bodily injury to a civilian, or to any
other person not taking an active part in the hostilities in a situation of armed conflict, when
the purpose of such act, by its nature or context, is to intimidate a population, or to compel a
government or an international organization to do or to abstain from doing any act” (Article
2 (1) b International Convention for the Suppression of the Financing of Terrorism 1999).

This definition clearly shows such qualifying features as: 1) intention to cause death or
serious bodily injury; 2) civilian population (or any other person not taking an active part in
the hostilities) as an object (as an instrument of influence on decision-making body —
government or an international organization), or a government or an international organization
(which was forced to do something); 3the situation of armed conflict; 4) the purpose to
intimidate a population, or a government or an international organization; 5) acts of intimidation
or compelling to do or to abstain from doing any act.

The above-mentioned arguments show that in international law there is a clear vision of
the essence of "state terrorism,” the commission of which is due to military action and
constitutes a crime under international law. At the same time, the authors of international legal
instruments did not specify the word "state™ (noun or adjective) when describing or specifying
terrorism. This does not prevent us from understanding the real context of the international legal
provisions. Obviously, state terrorism is indiscriminate violence, realized in the form of a
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widespread or systematic attack, causing death or serious bodily injury to large numbers of
people during hostilities.

Qualification of state terrorism by national law

States' counterterrorism laws have different pasts and contexts. One of the most settled is
the U.S. legislation. It combines a variety of approaches and strategies, from creating "a strong
and sophisticated counterterrorism enterprise” to "diplomacy" that will "to reduce the threat of
large-scale terrorist attacks on the homeland,” and will contribute to overcoming the «national
security challenges, including strategic competition, cybersecurity threats». *

French anti-terrorist legislation has a rich history, dating back to the 19th century, when
the state adopted exceptional provisions under wartime regulations, and focused today on
combating Islamic radicalism (How the November 2015 attacks marked a turning point in
French terror laws).

Since Russia's full-scale invasion of Ukraine, the counterterrorism laws received new
development and a new setting. Never before the issue of international responsibility for state
terrorism has been discussed on a large scale. And if previously states created lists of terrorist
states very rarely and hardly ever a list of sanctions against them was formed (for example, the
United States included Sudan, Iran, Syria, North Korea and Cuba in its list of terrorist states),
now the issue of Russia's responsibility for committing large-scale terrorist attacks against
civilians in Ukraine is subject to general discussion.

Ukraine belongs to the category of states that have not had a long experience in combating
international terrorism. For some time, its legislation followed the logic of the development of
international legal norms in this direction. The same way was followed, for example, by Italy,
which anti-terrorist legislation began to develop after the terrorist acts of September 11, 2001
in New York.

Art. 1 of the 2003 Law of Ukraine "On Combating Terrorism™ enshrines a whole range
of notions defining the essence of terrorist activity (3akon VYkpaiau «IIpo 6opoThOy 3
tepopusmomy, 2003). Based on the provisions of this article, "a terrorist state is a state that
openly, using its own armed forces, other armed groups, or covertly, using armed groups acting
on behalf of and/or in the interests of such a state, commits terrorist acts, acts of international
terrorism" (3akon Ykpainu «IIpo 60pots0y 3 Tepopusmomy», 2003). The term "state terrorism”
1s not interpreted, but it is clear from the text that “all forms and manifestations of terrorism”
(a term used in most international legal conventions and UN resolutions) are punishable.

The same article defines "international terrorism™ including such elements as:

Obijective
(1) commission of a crime — on a global or regional scale; violent acts (kidnapping, seizure,
murder of innocent people or threat to their life and health, destruction or threat of
destruction of important national economic facilities, life support systems,
communications, use or threat of use of nuclear, chemical, biological and other weapons
of mass destruction).

! To read more: National Strategy for Countering International Terrorism. National Security Council, June 2021.
[Online]. Available at: https://www.whitehouse.gov/wp-content/uploads/2021/06/National-Strategy-for-
Countering-Domestic-Terrorism.pdf; Country Reports on Terrorism 2021. US Department of State. [Online].
Available at: https://www.state.gov/reports/country-reports-on-terrorism-2021 (Accessed: 20 April 2023)
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The subjective side
(2) motives and intentions — "in order to achieve certain goals™ (according to the text of the
Law of Ukraine); in order to create an atmosphere of fear (according to international
legal documents).

Based on these provisions, as well as on the logic of international legal conventions of an
anti-terrorist nature, the provisions of the European conventions, a general formulation of "state
terrorism™ emerges, identical to the one that we presented in the previous paragraph.

National legislation formulates the motives in different ways. Thus, according to the
decision of the Constitutional Court of Spain, this may be the "feeling of insecurity within the
society” (Walter, 2017).

The Italian law, on the other hand, defines the terrorist's purpose as “eliminating the
democratic order” (Walter, 2017).

At the beginning of May 2022, the Seimas of the Republic of Lithuania (Resolution on
the recognition of the actions of the Russian Federation in Ukraine as genocide and the
establishment of a Special International Criminal Tribunal to investigate the crime of Russian
aggression, 2022) recognised Russia’s war against Ukraine as genocide and “advocates the
establishment of a Special International Criminal Tribunal (hereinafter referred to as the Special
Tribunal) to investigate and assess the crime of russian aggression against sovereign Ukraine
and to bring those responsible to justice, through the united efforts of the international
community and on the basis of the precedents of history (Nuremberg, Tokyo, Sierra Leone and
the other special tribunals)”. The Resolution Nr. XIV-1070 of the Seimas of the Republic of
Lithuania of 10 May 2022 specified: «that the Russian Federation, whose military forces
deliberately and systematically target civilian targets for bombing, is a state sponsor and
perpetrator of terrorism”(Resolution on the recognition of the actions of the Russian
Federation in Ukraine as genocide and the establishment of a Special International Criminal
Tribunal to investigate the crime of Russian aggression, 2022).

The authors of the resolution did not use the term "state terrorism," but based on the
document it is obvious that the wording «terrorism, such as the killing and torturing of the
civilian population of Ukraine, bombardment of residential buildings and other civilian
objects» refers to it. Here the word "state” indicates the affiliation of the acts, in other words.

The same document referred to the private company “Wagner”, recognized as a terrorist
organization by many states, which committed crimes in the form of "brutal executions in
Syria", as well as the responsibility of Kadyrovites for terrorist acts (Resolution on designating
the private company Wagner as a terrorist organization, 2023).

On August 11, 2022 the Saeima of the Latvian Republic adopted a statement on Russia's
targeted military attacks against civilians and public areas in Ukraine, recognising Russia's
violence against civilians as terrorism and Russia as a state sponsor of terrorism (Saeima adopts
statement declaring Russia a state sponsor of terrorism, 2022). The Latvian parliament has
described the qualifying attributes of "state terrorism™ of Russia at length, also without using
the term itself, but implying it: “Russia has for many years supported and financed terrorist
regimes and organisations, being the largest arms supplier to the Assad regime in Syria, and
has carried out terrorist attacks in sovereign countries, including the poisoning of the Skripal
family in the territory of the United Kingdom and the downing of Malaysia Airlines flight
MH17, which cost the lives of 298 people...» (Saeima adopts statement declaring Russia a state
sponsor of terrorism, 2022).
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In these provisions, the duration of Russia’s terrorist activities, its commitment to ignoring
the principles of the sovereign equality of states, non-interference in internal affairs, non-use of
force, etc., is well traced.

The Saeima of the Latvian Republic emphasized in its statement that “recognises Russia's
violence against civilians committed in pursuit of political aims as terrorism, recognises Russia
as a state sponsor of terrorism, and calls on other likeminded countries to express the same
view...” (Saeima adopts statement declaring Russia a state sponsor of terrorism, 2022).

What is the practical significance of recognizing a state as a terrorist state?

According to the opinion of Doug Bandow, an American political writer: “Calling a state
or movement “terrorist” is primarily symbolic, a bit of name-calling to discredit the
discreditable... It would be better to simply abolish the practice of naming countries state
sponsors of terror than to continue diluting the label” (Bandow, 2022).

In the author’s view, such recognition demonstrates the lack of tolerance of states for
international crimes, and thus reaffirms their intention to fight for the principles of
international law. Such recognition could be the beginning of the application of a new
economic policy towards a terrorist state and its supporters.

Russia's war against Ukraine has dotted all the “i's” regarding the qualification of this
criminal act. The terrorist attacks are so large-scale, so overt, and so insidious that there is
not a single doubt about the need to call Russia a terrorist state and its activities state
terrorism.

Previously, the states had feared a breach of idyllic relations with Russia. It took the
whole year 2022 for most of the world to be finally convinced of the falsity, cavalierness and
cruelty of this state, of its rejection of democratic values and its intention to destroy the
established world order.

Conclusions

A brief excursion into history shows that the terrorist's main motive is the intention to
intimidate the population. Terrorism cannot be considered a legitimate method of conflict
resolution. An unlawful act cannot be assessed as a legal act (Ex injuria jus non oritur). "State
terrorism™ is a criminal political system that can act as a system that absorbs other peoples and
then terrorism carried out by the state serves as an instrument of genocide. "State terrorism" can
constitute the essence of crimes against humanity because of its mass, systemic nature, high
level of cruelty and duration.

In international law there is a clear vision of the essence of "state terrorism”, the
commission of which is due to military action and constitutes a crime under international law.
At the same time, the authors of international legal instruments did not specify the word "state”
when describing or specifying terrorism. Which does not prevent us from understanding the
real context of the above-mentioned articles. Obviously, state terrorism is indiscriminate
violence, realized in the form of a widespread or systematic attack, causing death or serious
bodily injury to a large number of people during hostilities. There is a notion of the essence of
"terrorism," "terrorist state," and "international terrorism" in national law. In a broad sense,
state terrorism is a tactic of organized violence of the state represented by its bodies, built on
economic pressure, psychological impact, political pressure, military invasion and aimed at
the elimination of political figures, development and maintenance of panic among the
population in order to change the existing social order, overthrow the government, destruction
of the state and its people.
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What is the practical significance of the formulation of the term "state terrorism™? It is
related to the understanding of the duration, multifacetedness, and scope of the crime itself.
This, in turn, will make it possible to objectively and fairly qualify the acts of the offender.

The aggression of the Russian Federation against Ukraine, indiscriminate and brutal
murders, rapes, psychological pressure against its civilian population should be regarded as acts
of state terrorism, and Russia as a terrorist state.
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Annotation. This study examines the principle of pacta sunt servanda and its components, namely consent,
continuity, and good faith. It reveals the inconsistent application and declining authority of these principles in the
implementation of international obligations, particularly in the fields of human rights and humanitarian law.
Despite their crucial role in promoting peace, justice, and human dignity, these principles are often disregarded,
prioritizing the interests of individual state parties over their international legal obligations. This trend
undermines the core purpose of the UN system and poses significant challenges in holding states accountable for
breaching their commitments in the field of human rights and humanitarian law.

In the author's opinion, the interpretative function the principle of pacta sunt servanda holds particular
importance and untapped potential in the context of human rights and humanitarian law. The author hypothesizes
that the international community must reaffirm its principles and apply them in a strong and accountable manner.
The principle of pacta sunt servanda inherited from previous legal systems, has proven its fundamental meaning
and worth. Moreover, it will enhance the realization of the axiological principles of the UN Charter, which were
established to ensure peace, security, human rights, and justice, and need to be restored and observed at both the
international and national levels.

The research underscores the need for the international community as a whole to reaffirm its purpose by
robustly and responsibly upholding and applying the generally accepted principles across all international bodies,
including judicial and quasi-judicial entities.

Keywords: Pacta sunt servanda, Consent, Continuity, Good faith, human rights, peace, humanitarian law.
Introduction

Recently, the Parliament of the Russian Federation (RF) announced its withdrawal from
the Treaty on Conventional Armed Forces in Europe, which continued other denunciations of
international agreements in the field of maintaining peace and security. In 2019, both the United
States and Russia suspended their obligations under the Intermediate-Range Nuclear Forces
(INF) Treaty, which had been in effect since 1987. In May 2020, Russia announced its
withdrawal from the Open Skies Treaty, which permitted unarmed flights over participating
countries' territories.

This negative trend of terminating international treaties aimed at preventing armed
conflicts is further exacerbated by the facts of massive violations of fundamental human rights,
as well as States” obligations in humanitarian law or Jus in Bello, particularly in situations of
armed conflict (UN GA Resolution 2675 (XXV) 1970).

The European region is currently experiencing a large-scale armed conflict, in spite the
Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR, 1951) has
been designed to serve to fundamental freedoms as the foundation of justice and peace (ECHR,
Preamble). The RF withdrew from the ECHR following its engagement in a war with Ukraine,
a State Party to the ECHR. The Belarusian government, against which there are serious
allegations of serious abuse of jus cogence against its own population after Presidential election
in 2020, has tried to get away from international judicial control, announcing its withdrawal
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from the universal international mechanism for considering individual complaints of violations
of human rights.

Does this occurrence happen as a consequence of the failure to uphold the fundamental
values proclaimed in the post-World War Il documents?

When scholars proposed the classification of peace into 'positive peace' and 'negative
peace’ several decades ago (Ipsen, 1984), they defined the boundary between the two categories
as active efforts to address the root causes of conflicts and solve them through
conventional/contractual obligations. It was unforeseen that ‘positive peace’ characterized by
strong friendly relations between nations and a commitment to universally recognized
principles and treaties” obligations, would undergo such a notable transition into 'negative
peace'.

Considering the extensive violations of fundamental human rights, as well as the breach
of the prohibition on the use of force and other United Nations principles, which result in
widespread and systematic infringement upon individual rights and humanitarian law
obligations, a crucial legal question arises: Can the principle of pacta sunt servanda (PSS),
along with other generally recognized principles, still be considered a legitimate tool in
regulating interstate relations within the framework of international human rights and
humanitarian law?

The purpose of the study is: 1) to reveal the meaning and role of the PSS principle in
international law in interpreting the legitimacy of peace and war; 2) to contribute to the state of
knowledge and encourage application of the generally recognized principle of PSS and its
components, including consent, continuity, and the notion of good faith for interpretation of
legal provisions and States” practice in the field of regulation of war and peace.

The focus of this article will primarily be on the provisions of international human rights
(IHRL) and humanitarian law (IHL), referred to as "law in peace."” The interdependence
between peace and conflicts will also be emphasized by providing examples and analyzing the
consequences of non-compliance with international treaties.

In order to address the research question, an innovative method has been developed. The
principle PSS will be analyzed through the synthesis of three interconnected notions of
international law, enhancing the possibilities for their interpretation together and separately
with a synergistic effect.

The notion of legitimacy will be applied as a broad concept that characterizes not only
legality (so called “legitimacy’s legal” or “procedural component’) but also the adequacy of
the legal activity of the legislative body and other agencies and institutions from the perspective
of reflecting public opinion, including the position of civil society, the population, and so on.
This concept has been well analyzed by scholars from the East-European region (Dzehtsiarou,
2011; Zavershinskii, 2001) as well as academics from American and Western-European
institutions (Clark, 2008, O’Connor, 2009, Wiharta, 2009).

The author posits the principle of PSS as a legitimate tool for assessing interstate relations
within IHRL and IHL. The legitimacy of this principle is based on three interconnected
elements: political consensus, legality, and moral authority. The interpretation of legal norms
in accordance with fundamental principles is outlined not only in national constitutions but also
in international treaties, such as the Vienna Convention on the Law of Treaties (VCLT, 1969,
Art. 26). In the author's opinion, the interpretative function the principle of PSS holds particular
importance and untapped potential in the context of IHRL and IHL. The author hypothesizes
that the international community must reaffirm its principles and apply them in a strong and
accountable manner. The principle of PSS inherited from previous legal systems, has proven its
fundamental meaning and worth. Moreover, it will enhance the realization of the axiological
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principles of the UN Charter, which were established to ensure peace, security, human rights,
and justice, and need to be restored and observed at both the international and national levels.

Part 1. Pacta sunt servanda (PSS) principal: general and specific in international law

1.1. IL Perspectives: Key Characteristics of the principle of PSS. The principle of PSS is
widely recognized as a fundamental principle of international treaty relations (Binder, 2020).
Dating back to Roman times, the principle was also addressed in the Declaration of London of
1871, which stated that no contracting party could modify any provisions of a treaty without
the onsent of the other contracting parties (UN Conference on the Law of Treaties, 1968). The
principle is of utmost importance in general international law, where it is regarded as the "basic
norm of international law" (Kelsen, 1966) and is seen as a binding principle that extends beyond
treaty obligations (Lauterpacht, 1958). Lukashuk emphasized that both principles — “pacta sunt
servanda” and “good faith” play an important role in preventing arbitrariness and chaos, and
serve as a kind of guide in assessing the behavior of a state party in the context of its obligations
under the UN Charter (Lukashuk, 1983).

The PSS is universally recognized and has legal authority as a source of international law,
according to Article 38 of the UN Statute on the ICJ (UN Statute ICJ). It is explicitly included
in the Preamble of the VCLT, as well as in Article 26 of the Convention itself (VCLT, 1969).
The modern wording of the principle PSS states that every treaty in force is binding upon the
parties and must be performed by them in good faith.

Not all agree on the universal applicability of PSS, however. In the context of Belarus'
practice, an example illustrates the stance of the Ministry of Foreign Affairs regarding the
legitimacy of the principle of PSS as an exception to state sovereignty when considering the
state's obligations. Officials rejected the obligation to enforce decisions of human rights judicial
bodies, arguing that the principle is obligatory only when a state has clearly and unambiguously
consented to be bound by an international treaty that establishes the binding nature of decisions
made by the international bodies. They cited the example of the Security Council of the UN as
an "obligatory” entity (Ulyashyna, 2014, p. 30). Thus, the government illustrates a
misperception of international treaties as being different in terms of their binding force, despite
the clear meaning of the provisions of the Vienna Convention on the Law of Treaties (VCLT),
which have universal coverage for all written international treaties.

Another example rejecting the general character of the principle of PSS is the conclusion
drawn by a scientist from national university of Singapore Zhifeng. After analyzing legislation,
verbal and behavioral communication, as well as empirical reports from numerous countries,
Zhifeng argues that if a country or a jurisdiction lacks the necessary legal system and economic
stability to enforce contracts, PSS lacks efficacy. He believes that PSS can only be respected
and given effect in a system that provides for legal and economic stability (Zhifeng, 2022). The
arguments address the challenges posed by objective criteria that could impede the effective
fulfillment of international obligations. However, another component of the principle, namely
good faith, enables us to differentiate between situations in which a State Party faces
unfortunate circumstances but still acts in accordance with good faith, and cases that
demonstrate a deliberate and harmful disregard for international commitments.

1.2. PSS in Human Rights Law. As for the human rights monitoring bodies, like the UN
HR Committee, in its General Comments and Concluding Observations, they often refer to the
obligations of states parties to the ICCPR under the principle of PSS: for example, the HR
Committee reminded that pursuant to the principle articulated in Article 26 of the VCLT, States
Parties are required to give effect to the obligations under the Covenant in “good faith" (UN
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HRC GC 31, p.3). Moreover, when the HR Committee, in its General Comments devoted to
the "public emergency” clause (Article 4 of the ICCPR), it called on States parties to duly
consider the developments within international law as to human rights standards applicable in
emergency situations. Moreover, it reminded that the State party's other obligations under
international law, particularly the rules of international humanitarian law, shall be applied to
ensure compliance with measures undertaken while derogating from the provisions of the
ICCPR (UN HRC GC 29, pp.3, 9).

Conversely, the ICJ applies concepts that regulate the rights and obligations of
individuals, particularly in the field of IHL, IHRL and international criminal law (ICL). In the
report prepared by the Committee on International Human Right Law and Practice Commission
in 2008, numerous facts of such adaptation have been presented. For example, in the case of
the Bosnian Genocide, the ICJ applied the concept of "positive obligations of states," which is
characteristic of human rights law, rather than general international law. In its reasoning, the
Court states that a state is culpable not only when it commits genocide (negative obligations,
which means "refraining from intervention™), but also when it fails to take actions to prevent
genocide (or fulfil positive actions) and does not cooperate with the International Criminal
Tribunal for the former Yugoslavia in bringing the accused Ratko Mladic to trial (Application
of the Convention on the Prevention and Punishment of the Crime of Genocide, 1997).

While international IHL and IHRL have historically developed separately, some recent
treaties include provisions from both bodies of law. Examples of such treaties are the 1989
Convention on the Rights of the Child, particularly its 2000 Optional Protocol on the
involvement of children in armed conflict, the 1998 Rome Statute of the International Criminal
Court (ICC), and the 2006 Convention on the Protection of All Persons from Enforced
Disappearance.

1.3. Humanitarian Law and PSS. Contractual humanitarian law being a part of the general
international law applies the PSS. For the Geneva Conventions and their Additional Protocols
which form the core framework of international humanitarian law, this principle is crucial in
ensuring compliance with these treaties. States are expected to uphold their obligations and
commitments outlined in these humanitarian law treaties. Additionally, there are norms of
customary international law which have been established before conventions were adopted.
According to the International Committee of the Red Cross (ICRC)’ report published the results
of a comprehensive study on customary international humanitarian law, there are at list 161
norms that regulate armed conflicts. The vast majority of these norms are applicable during
both international and non-international armed conflicts.

The four Geneva Conventions have been ratified by all States and the fact demonstrates
the universal approval of the obligations surrounding the conduct occurring during an armed
conflict. By analysing the nature of international obligations within the international
humanitarian law a Belarusian scientist Kalugin has directly referred to the principle PSS while
considering the matters and challenges of national implementation (Kalugin, 2000). Meanwhile
a German scientist Bothe, avoids using the full connotation of the principle but rather describe
the role of national law in the implementation of international humanitarian law perusing the
idea that “the operation of international humanitarian law thus depends to a large extend on
domestic action” (Bothe, 1984).

Meanwhile, the texts of all Geneva Conventions stipulate in their Article 1 that 'the High
Contracting Parties undertake to respect and to ensure respect for the present Convention in all
circumstances.' The wording is somewhat similar, albeit with a broader scope that addresses
individuals as the ultimate beneficiaries, compared to the ICCPR. Each State Party to the
ICCPR 'undertakes to ensure to all individuals within its territory and subject to its jurisdiction

108



ISSN 2029-1701 Research Journal
~ ISSN 2335-2035 (Online) PUBLIC SECURITY AND PUBLIC ORDER

Mykolas Romeris
University 2023 (32)

the rights recognized in the present Covenant and/or undertakes to take the necessary steps... to
adopt such legislative or other measures as may be necessary to give effect to the rights
recognized in the present Covenant' (ICCPR, 1966, Art. 2). So, even if not explicitly mentioned
PSS, which existed only as a customary rule at the time when the humanitarian treaties were
adopted, the spirit of the principle is present in both - human rights law treaties and in the
treaties regulating relations in times of war.

Summing up each participating State in international agreements governing the State
parties’ human rights obligations as well as protection of war victims and the limitation of
means and methods of warfare, in accordance with the principle of PSS, is obliged to faithfully
fulfill the obligations it has undertaken under these agreements.

Part 2. Consent, continuity, good faith

This part explores certain concepts that are specifically related to the integral components
of the PSS principle that reiterates: 'every treaty in force is binding upon the parties and must
be performed by them in good faith'.

Concepts “consent”, “continuity”, “good faith” are specifically related to the following
wordings: --"every treaty in force," which is interconnected with the concepts of consent and
continuity, since each treaty is formed by states and requires careful observance for maintaining
stable international relations;

--"binding upon the parties,” which also involves consent and continuity, as it implies the
expressed agreement of all parties to the treaty and highlights its importance for all; and

--"must be performed by them in good faith,” which directly references the concept of
good faith and conveys a strong sense of obligation through the use of the passive voice.

2.1. State consent: An Overview of the VCLT Provisions. Consent from a state in question
is a necessary element throughout most stages of norm formation, development, and
enforcement proceedings within the “treaty law” (VCLT, Articles 2, 7, 9, 11, 14, 16, 18, 19,
23, 46 etc.).

The consent means an act of expression of a State party to a treaty by constituting,
acceptance approval or accession, or by any other means if so agreed by parties. Researchers
highlight the following features when approaching the nature and effect of the concept of
‘consent’: according to Fitzmaurice, it has a legitimizing effect resulting from a state's expressed
consent to be bound by a treaty (Fitzmaurice, 1956). Friedl argues that there are norms under
customary international law and general principles of international law to which a state does
not explicitly give its consent (Friedl, 2017). Indeed, the ‘classical’ view of consent requires
deeper analysis when it comes to obligations that encompass components related to common
values, such as faith in fundamental human rights, the dignity and worth of the human person,
the equal rights of men and women, the equal rights of nations, both large and small, as well as
the promotion of international peace and security through the acceptance of principles serving
common interests (as stated in paragraphs 3 and 9 of the Preamble of the UN Charter).

2.1. 1. Consent of a State in light of obligations owed to the international community
as awhole

Perspectives from the "international community of states as a whole" and the "obligations
owned to the international community as a whole" (obligations erga omnes) have been applied
in assessing states' obligations arising in international human rights and humanitarian law.
These perspectives have been established not only in treaties but also in other sources of law.

The UDHR is of particular interest in this respect. As an instrument of "soft law", it has
been recognized as applicable to all nations due to the opinio juris of the international
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community as a whole. The significance of the recognition of the UDHR lies in the fact that it
remains a single normative catalogue that includes the most of fundamental individual rights
and freedoms at the global level. The acceptance of the UDHR also assumes that the
international community as a whole accepts common values and objectives of human rights
commitments by specific treaties and other commitments.

The relevance of such a conclusion to human rights treaties is significant because the
UDHR is an example of states' deed that acted as the international community as a whole by
transforming the Declaration into a "Grundnorm™ of international human rights law. Another
example when a State’s consent might be put aside is related to a human rights treaty, when a
state may find itself in a situation where its reservation is declared impermissible (HR
Committee, GC 24, para 18). While consent by an individual state is no longer an absolute limit
to state obligations under human rights treaties (Sheinin, 2008), it is important to note that state
consent is still a key factor in treaty law. However, in certain cases where human rights
obligations are considered peremptory norms, state consent would be pushed aside by an
objectively binding constitution (Merrills, 2005).

Although the principle of invoking a State's responsibility for a breach of a peremptory
norm of general international law (jus cogens) as one of the erga omnes obligations is
recognized as an available mechanism, it has not been effectively utilized by any State party,
particularly in reference to the ICCPR. Despite calls from UN bodies, such as the 2012 UN HR
Council Resolution with respect to Belarus (UN HR Council Resolution, 2012, p. 1 and
beyond), no States have expressed solidarity through this means to fight against violations
related to common values and interests, as seen in the case of Belarus. This lack of action has
continued in the following years. Meanwhile the HR Committee in its General Comments
reminded that the 'rules concerning the basic rights of the human person' are erga omnes
obligations and that there is a UN Charter obligation to promote universal respect for, and
observance of, human rights and fundamental freedoms. Furthermore, the contractual
dimension of the treaty involves any State Party to a treaty being obligated to every other State
Party to comply with its undertakings under the treaty. To draw attention to possible breaches
of Covenant obligations by other States Parties and to call on them to comply with their
Covenant obligations should, far from being regarded as an unfriendly act, be considered as a
reflection of legitimate community interest (UN HRC, 2004).

The concept of collective action is derived from the UN Charter which in Article 1 calls
for states to "take effective collective measures for the prevention and removal of threats to the
peace, and for the suppression of acts of aggression or other breaches of the peace, and to bring
about by peaceful means, and in conformity with the principles of justice and international law,
adjustment or settlement of international disputes or situations which might lead to a breach of
peace"”. Moreover, with regard to international humanitarian law, the I1CJ has stated in its
Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, that “a great many
rules of humanitarian law applicable in armed conflict are so fundamental to the respect of the
human person and ‘elementary considerations of humanity’ . . .”, that they are “to be observed
by all States whether or not they have ratified the conventions that contain them, because they
constitute intransgressible principles of international customary law” (ICJ Reports 1996 (I).

It is worth reminding that traditional scholars of international law viewed human rights
law as a special mode that emerged under international law to transition from the former "law
of coexistence” to a different type of law known as the "law of cooperation” (Vasak, 1982;
Friedman, 1984). Unfortunately, the legal mechanism of the responsibility of states to ensure
collective human rights, namely the obligation to implement the erga omnes principle, does not
always work. Sceptics’ predictions have proved true: "Human rights law, which began its
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development as a regime of a special nature, has stalled without ever challenging the state-
centered structure of international law" (Christoffersen, 2009; Friedmann, 1984).

In summary, the research shows that while the concept of ‘consent’ is a necessary element
of treaty law, states must also accept its limits in the regulation of common values, including
the protection of human rights and humanitarian law obligations. Despite setbacks in the
international community's intention to create a society of cooperation, there is a need for
continued efforts to comprehend and accept the certain limitations of an individual state's
consent in interpreting the common interest as is stipulated in the UN Charter.

2.2. The continuity or stability of international relations. The continuity or stability of
international relations requires states to abide by their obligations under valid treaties and
implement the relevant obligations. The principle continuity of international obligations is
established by the UN Charter, which stipulates that the UN must establish conditions under
which justice and respect for the obligations arising from treaties and other sources of
international law can be maintained. Additionally, the UN members must maintain international
peace and security, and to that end, take collective measures in conformity with the principles
of justice and international law to promote universal respect for and observance of human rights
and fundamental freedoms (UN Charter, Preamble para 4, art. 1 part 1 and 3). The concept of
continuity has been further elaborated in UN documents and earlier works by legal scholars
such as Lauterpacht and Hahn. Lauterpacht pointed out that continuity is in itself an element of
legal justice, while Hahn emphasized that continuity must be ensured beyond changes in
objectives, jurisdiction, institutional structure, or even the extinction of the organization
originally entrusted with those tasks. (Lauterpacht, 1958; Hahn, 1962).

The principle of the continuity of a treaty, not only in its literal sense but also in terms of
the values of international obligations, forms the foundation of the entire international system
established by the UN Charter. This system is designed to maintain international peace and
security, and to that end, to take collective measures "for the prevention and removal of threats
to the peace" and "to bring about by peaceful means, and in conformity with the principles of
justice and international law, adjustment or settlement of international disputes or situations
which might lead to a breach of peace™ as stated in Article 1, parts 1 and 3 of the UN Statute.

2.2.1. Continuity vs withdrawal. Erga omnes. IHRL has contributed to the development
of the general notion of continuity in international law, as demonstrated by specific documents
such as the UNHCR Sub-Commission resolution "Continuing of obligations under international
human rights treaties” (UNHCR Resolution, 1999) in 1999 and the UNHCR General Comment
24 in 1997(UNHCR General Comment 24, 1997). In 1997, considering the case of the
notification submitted by the Democratic People's Republic of Korea, the UN bodies stated a
general prohibition of withdrawal due to the main characteristics of human rights treaties
(HRTs), which ...do not establish reciprocal rights among States or protect their interests, but
establish obligations toward individuals under their jurisdiction whose violations can be
claimed by them or by the community of States Parties”; “express universal axiological
principles, withdrawal from which should not be permitted” (UN Aide Memoire, 1997, para
7).

Scholars have reflected on the application of the concept of continuity to human rights
and humanitarian law, with Pocar emphasizing that a state cannot deny the protection of the
rights of its population and that international institutions have enforced these obligations,
leading to the continuity of international human rights and humanitarian law treaties. (Pocar,
2011).

The principle of continuity in international human rights law shall in practice mean that
the rights enshrined in the Covenant belong to the people living in the territory of the State
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party. Indeed, the HR Committee has consistently taken the view, as evidenced by its long-
standing practice, that once the people are accorded the protection of rights under the Covenant,
such protection devolves with the territory and continues to belong to them, notwithstanding a
change in government of the State party, including dismemberment in more than one State or
State succession or any subsequent action of the State party designed to divest them of the rights
guaranteed by the ICCPR (HR Committee, General Comment No. 26).

Despite this, there are inconsistencies in the element of continuity in the VCLT
provisions. While the VCLT rules that, according to PSS, a State may not refer to provisions of
internal law to justify its failure to perform a treaty, certain provisions of the VCLT such as
those relating to the suspension and termination of treaties (articles 56-60) or invoking grounds
for impossibility to perform or fundamental change of circumstances (articles 61-62) protect
State interests. However, the VCLT does not provide specific provisions for non-reciprocal
treaties, such as humanitarian and human rights treaties, to ensure continuity. While the
principles of the UN Charter and most human rights treaties declare zero possibility for
withdrawal or include termination clauses, and demonstrate the willingness to protect common
values and the final beneficiaries - people - via continuity of treaties, the termination clauses
and provisions of human rights treaties remain a common place.

Despite the obvious contradiction to jus cogens violations, the UN bodies approved the
Belarusian government's submission by acting in compliance with formal provisions. As a
result, the withdrawal of the Belarusian government from the Optional Protocol prevents
Belarusians from submitting individual communications to the only available body for
Belarusians capable of acting as an international tribunal in cases of torture (UN, Press-releases
of treaty bodies, 2022).

The Belarusian case marks the fifth withdrawal from the OP. This case happened at a
time when the Russian Federation started the war from the soil of Belarus against Ukraine, and
this aggression was committed with illegal support from the Belarusian government or high
officials. So far, the international community has failed to take notice of this dramatic act of
withdrawal, which has devastating effects for the Belarusian people and others who might have
become victims of human rights or humanitarian law violations from February 24, 2023, up to
now. There is no doubt that the very fact of withdrawal undermines the values and principles
of the UN. It is clear that in cases where a state seeks to evade international judicial scrutiny by
exploiting gaps in the VCLT and the failures of singular human rights treaties to ensure the
continuity principle, a mechanism must be established to ensure that dissenting opinions
highlighting violations within that country can be heard at the international level.

Another closely related concept to the continuity of non-reciprocal treaties is "collective
actions,” which is derived from Article 1 of the UN Charter. This article calls for "effective
collective measures for the prevention and removal of threats to the peace, and for the
suppression of acts of aggression or other breaches of the peace, and to bring about, by peaceful
means, and in conformity with the principles of justice and international law”.

Unfortunately, nowadays we observe that legal mechanism of "collective™ human rights
responsibility of states, namely the obligation to implement the erga omnes principle does not
work. Indeed, while the non-observance of obligations of State Parties towards individuals as
right-holders under a human rights treaty is a matter of every State Party's legal interest in the
performance of obligations by every other State Party, the States hesitate to take legal actions
in that regard. The ICCPR has designed a special procedure (ICCPR, Article 41, 1966), and the
HRC has explained that the 'rules concerning the basic rights of the human person' are erga
omnes obligations. As indicated in the fourth preambular paragraph of the ICCPR, there is a
UN Charter obligation to promote universal respect for, and observance of, human rights and
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fundamental freedoms. Moreover, the HR Committee has recommended that States Parties
should pay attention to violations of ICCPR rights by any State Party. “Drawing attention to
possible breaches of Covenant obligations by other States Parties and calling on them to
comply with their Covenant obligations should not be regarded as an unfriendly act, but rather
as a reflection of legitimate community interest." (GC 31, para 2).

On the contrary, the procedural mechanism of individual complaints to international
bodies, which was and still viewed as a secondary (subsidiary) one in relation to domestic
remedies, has seen rapid development. For example, since its ratification, OP to the ICCPR has
resulted in more than 175 Belarusians receiving decisions from the Committee, while around
300 complaints have been pending (Institute for war and peace reporting (IWPR, 2022). Even
more impressive is the statistic that characterizes the number of complaints filed annually to
the European Court of Human Rights by Russian citizens. In March 2022, Russia was expelled
from the Council of Europe, but the European Court of Human Rights retains jurisdiction over
cases related to Russia that occurred before September 2022. According the data, on August
2022 - around 16,750 applications from Russia have been pending. It is the highest case-count
country (ECHR, Annual Report, 2022).

This explains the decision by the governments of both Belarus and the Russian Federation
to withdraw from human rights treaties. However, the international community as a whole must
ask whether a state wishing to avoid the attention of an international body in cases where
victims report torture shall have the opportunity to do so simply by formally invoking the
existing clause on withdrawal from the OP (OMCT, 2020) or the CoE Statute and the ECHR
(Magliveras, 2022). In author's opinion the situation and established practice are worrying and
call into question the principle of continuity/stability of human rights treaties.

In summary, the continuity of treaties is highly relevant to the sense of pacta sunt
servanda and can be broadly applied to revise human rights treaties for the benefit of their
ultimate beneficiaries. Withdrawal from human rights treaties should be considered a breach of
the UN's purposes.

2.3. Good Faith in International Law. Good faith is another crucial element of the pacta
sunt servanda, as it implies that states should act in good faith when entering into and
performing their obligations under a treaty (VCLT, Article 26). It also stands as a generally
recognized principle of international law with multifaceted meanings and functions. Moreover,
it is also a way of interpreting treaties regulated by the Article 31 of the VCLT. Thus, treaties
provisions shall be implemented in good faith, in accordance with ordinary meaning to be given
to the terms of the treaty in their context and in the light of its object and purpose.

The term and the concept have been of interest to both practitioners and scholars
analyzing the meaning and role of the doctrine in legal discourse in domestic and international
trials. While practitioners underline that it is difficult to define "in absolute terms"” (Jacobellis
v State of Ohio, Tetley, 2004), scholars agree with the complexity of the definition but still
believe that it is crucial to comprehend its nature since it is a fundamental principle that applies
to all aspects of international law (Reinhold, 2015). It has a guiding role in the decision-making
process (Dworkin R, 1977) and ensures international order while preventing arbitrary behavior
and chaos (Lukashuk, 1989). Russo calls the principle good faith a "general interpretive
parameter” that requires states to consider the interests of other contracting parties, including
international cooperation and the legitimate expectations of individuals as the ultimate
beneficiaries of the human rights treaty regime (Russo, 2014). Binder and Hofbauen share the
opinion that good faith is an integral part of the pacta sunt servanda and conclude that while
the latter contains the formal order to comply with treaty obligations, the principle of good faith
determines the specific content of such compliance (Binder and Hofbauen, 2019).
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2.4. Good Faith in Human Rights Law. The wording of the principle of good faith is more
precise and clear within the human rights treaties framework: “The State Party is expected to
collaborate sincerely and effectively in the realisation of the aim of the Council” (Statute of the
Council of Europa, 1949, Article 3), or each State Party to the ICCPR “...undertakes to ensure
to all individuals within its territory and subjects to its jurisdiction the rights recognized in the
present Covenant and/or undertakes to take the necessary steps ...to adopt such legislative or
other measures as may be necessary to give effect to the rights recognized in the present
Covenant” (ICCPR, 1966, Art 2).

The principle of good faith entails ethical dimensions and requires the exclusion of deceit,
concealment, and attempts to mislead. It can be used as a benchmark to evaluate the level of
compliance with the implementation of obligations assumed by the parties.

As examples of the application of the good faith principle in human rights treaties, it is
worth presenting several provisions from human rights treaties that serve to prevent actions that
abuse the protected rights and freedoms:

Thus, the following provisions warn that nothing may be interpreted as implying any
rights for any state, group, or individual to engage in activities or perform acts aimed at
destroying any of the protected rights or limiting them to a greater extent than what is provided
in the treaty (e.g., Article 5 of the ICCPR, Articles 17 and 18 of the ECHR).

The next passage discusses the application of the general rule of treaty interpretation to
the Optional Protocol of the ICCPR, which lacks explicit provisions or language regarding the
conduct of parties during performance and withdrawal from the OP. The author argues that the
good faith principle, as stated in Article 31 of the VCLT, should be followed, requiring the
parties to respect and fulfill their treaty obligations in good faith and consider the goals and
purposes of the treaty. The Preamble of the Optional Protocol is mentioned as a factor that
should be considered when evaluating withdrawal from the treaty.

Lastly, Article 103 of the UN Charter states that in the event of a conflict between the
obligations of the Members of the Organization under the Charter and their obligations under
any other international agreement, their obligations under the present Charter shall prevail. In
conclusion of this part, it would be appropriate to draw a comparison between the withdrawal
from the Optional Protocol (OP) to the ICCPR and a withdrawal from the Non-Proliferation
Treaty, which has been examined by Coppen. Coppen'’s analysis suggests that while a unilateral
withdrawal from a multilateral treaty, undertaken with the aim of avoiding supervisory or
jurisdictional mechanisms, may be legally justifiable under the principle of good faith, the
actual legal consequences of such a withdrawal should be evaluated in terms of its impact on
international security and stability (Coppen, 2014, pp. 21-33).

Conclusions

A study of the principle of pacta sunt servanda and its components - consent, continuity
and good faith - revealed:

The axiological principles of the UN Charter established to support peace, security,
human rights and justice cannot be effectively restored and sustained at both the international
and national levels without a concerted collective effort.

The inconsistent application and declining authority of the generally recognized
principles of pacta sunt servanda and good faith in the implementation of international
obligations in the field of human rights and humanitarian law. Despite their critical role in
promoting peace, justice, and human dignity, these principles are often set aside, prioritizing
the interests of individual state parties over their obligations under international law. This trend
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undermines the very purpose of the UN system and poses significant challenges for holding
states accountable for their breaches of commitments. To address these challenges, it is essential
to uphold the relevance and authority of generally recognized principles in international law,
strengthen their enforcement mechanisms, and promote greater awareness of their importance.

The pacta sunt servanda, inherited from previous legal systems, has proven its
fundamental meaning and worth to be recalled. The principle as it is as well as its elements,
including good faith, consent, and continuity, represent critically important legal and ethical
commitments for human rights. These principles also have independent content that allows
separate applications. They have been introduced and applied in normative provisions of
general international law and human rights law, as well as in academic research and selected
practice.

Neglecting the application of generally recognized principles by individual states and
their role as representatives of the international community as a whole in upholding common
goals leads to a weakening of the entire international humanitarian law and human rights
system, ultimately affecting its beneficiaries. Overall, international bodies have faced
significant challenges in holding states accountable for breaching good faith in the process of
fulfilling their obligations, resulting in violations of jus cogens norms, the erosion of rights and
freedoms, and even alleged international crimes.

The research also proves that the international community as a whole needs to reaffirm
its purposes by strongly and accountably holding and applying the generally accepted principles
in the work of all international bodies, including judicial and quasi-judicial bodies.
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Abstract. The concept of intercultural competence for every denizen of a global world, and especially, a
professional, such as a pedagogue, a law enforcement officer is important, it has been discussed and has gained
support for the last two decades at least. However, in the light of recent events and changing geopolitical context,
the deliberations should be renewed. The aim of this paper is discussing aspects that are straightforward and
aspects that may comprise controversy, regarding the intercultural competence of law enforcement officers (or
any other person for that matter). The attention to revisit the concept and its contents was prompted due to the
recent discussions motivated by joining the project, funded by the EC: Cooperation for developing joint curriculum
on tackling hybrid threats (HYBRIDC). Participation in the project allowed collecting the part of the data for
empiric study and deciding on potential benefits to proceed with the deliberations. The paper presents findings of
a pilot study, which revealed the differences between interpretations among students in two countries. The
limitation of the study should be taken into consideration, yet, the findings provide observations worth further
examinations, especially in the light of recent geopolitical context.

Keywords: intercultural competence, hybrid threats, controversy.
Introduction

While the very concept of the importance of intercultural competence for every denizen
of a global world, and especially, a professional, such as a pedagogue, a law enforcement officer
is discussed and gained support for the last two decades at least, however, in the light of recent
events and changing geopolitical context, the deliberations should be renewed, at least from the
point of view of the authors of this paper.

The aim of this paper is discuss aspects that are straightforward and the aspects that may
comprise controversy, regarding the intercultural competence of law enforcement officers (or
any other person for that matter).

The objectives are organized around the two RQs: What are the aspects of intercultural
competence, which make discussion straightforward? What are the aspects of intercultural
competence, which make discussion straightforward?

Methods of critical analyses of references, theoretical considerations, reflection on
personal experience and a pilot empiric study, involving respondents — future law enforcement
officers in Lithuania and Estonia were employed for the development of the paper.
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Intercultural competence: straightforward of controversial

For the authors of this paper, especially, one of them, the attention and analysis,
contextualization of intercultural competence and the development of intercultural competence
was one of the main research interests for more than two decades (see, e.g., Zuzeviciute, 2010;
Ross, Zuzeviciute, 2011; Zuzeviciute et al, 2013, etc.).

While we still believe in the importance of intercultural competence for every denizen of
a global world, and especially, a professional, such as a pedagogue, a law enforcement officer,
however, in the light of recent events and changing geopolitical context, we think that the
deliberations should be renewed.

Our thinking and the logics of the paper are organized along the arguments about what is
straightforward, and what may pose certain controversy, when intercultural competence of law
—enforcement officers is analysed.

Firstly, we posit that intercultural competence is very important for every denizen of this
global world, including people in professional settings, such as law enforcement. The fact that
professional law-enforcement officers must be aware of cultural differences, must be ready to
address them in a professional yet culturally sensitive manner seems straightforward.

Secondly, we posit that due certain innate characteristics of intercultural competence,
which the very essence of the said competence, intercultural competence may be contextualized
as controversial in the light of geopolitical situation.

While the former claim is based on a number of theories and studies completed during at
least the last twenty years, the attention on the latter was prompted due to the recent discussions
motivated by joining the project, funded by the EC: Cooperation for developing joint
curriculum on tackling hybrid threats (HYBRIDC).

War against the Ukraine, which started on 24™ February, 2022, motivated us, citizens of
the countries with the external EU border to re-think certain concepts, re-visit certain
understandings and re-examine certain beliefs. Intercultural competence falls into this category.

Several influential models of intercultural competence were offered, with the one offered
by Deardorff almost twenty years ago having gained the place among the most frequently used
(Deardorff, 2008, though the model was first introduced for academic community few years
earlier).

In the model three dimensions: Knowledge and comprehension, Skills and Attitudes are
identified. Knowledge and Comprehension include cultural self-awareness, deep cultural
knowledge sociolinguistic awareness; Skills encompass ability to listen, observe, and evaluate,
analyze, interpret, and relate; Attitudes encompass respect (valuing other cultures), openness
(withholding judgment), curiosity and discovery (tolerating ambiguity).

Another influential model was offered by Bennet (2008). The model also identifies three
aspects: Cognitive Dimension (here cultural self-awareness, culture-general knowledge,
culture-specific knowledge and cultural adaptation process are enumerated), Behavioral
Dimensions encompass ability to empathize, to listen and gather appropriate information,
ability to manage relationships and to manage social interactions and anxiety, Affective
Dimensions encompass curiosity, initiative, risk-taking, suspension of judgment, cognitive
flexibility, tolerance of ambiguity, cultural humility.

There are evident differences, such as an emphasis on linguistic competence in
Deardorff’s model, while in Bennett’s model emphases is on relations. However, the two
models have many similarities: the knowledge about and the competence to do may clearly be
identified as similar, also, for both authors withholding judgements, tolerating ambiguity are
important.
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It is important to note that the subsequent analysis of the models, and their translation into
the professional’s life in Lithuanian context (on the case of teacher’s professional) revealed that
the most demanding and the least automatic is the behavioural aspect of intercultural
competence. That is, even if we learn about other people and their cultures, and even if we
consciously understand certain characteristics of their culture that we make us wonder, but to
behave in an adequate and contextual way may be most demanding (Norvilien¢, Zuzeviciate,
2011).

While importance of linguistic competence is extensively discussed by other authors,
emphasizing the crucial role of linguistic (whether it is contemporary lingua franca: English, or
other language(s) used in communities) competencies for effective police work (Pielmus, 2019;
Shalfrooshan et al, 2019), other authors note the importance of other factors for building
authentic, genuine intercultural competence.

Longer interactions (Guillén-Yparrea, Soledad Ramirez-Montoya, 2023), also immersion
into another culture (Chédru, Delhoume, 2023), attention and analyses of personal attitudes
(Barrow, 2023) are identified among those factors.

The very idea of analyzing the concept, the attempts to construct and deconstruct
intercultural competence is a huge social innovation. These attempts denote humanity’s efforts
to distance itself from colonialist ambitions and to re-orientate itself towards global denizinship
and universality of human rights (Bea, 2022).

Intercultural competence, or at least admitting its place and importance among the
professional’s competencies (including professional law-enforcement officer) — we will argue
- may serve as a strong marker regarding society’s genuine maturity. While these aspects seem
to illustrate straightforwardly positive and desirable role intercultural competence plays in
professional law-enforcement officer’s (or any other citizen’s) activities, however, recent
events prompt further analysis.

Hybrid threats, including propaganda, deliberately misleading or specifically designed
informational attacks (Arcos et al, 2022), including breach or straightforward cyberattacks
(Magonara, Malatras, 2023), mass migration (Lubinski, 2022) may be enumerated next to full
fledged bloody war; these are the realities of the recent years in the world which a decade ago
we thought had been taking a direction towards rules, reason based cohabitation.

The list of hybrid threats is long, and due to the limitations for the scope of this paper we
will not analyse all of them. Among the most evidently linked to our theme is mass migration.

As Bachmann, Paphiti (2021) suggest:

‘Mass migration within the context of hybrid warfare is a strategic
mechanism effected where the state deploying the threat will place pressure upon
the targeted government to take some course of action — or not — which is to the
advantage of the state making the threat and to the disadvantage of the targeted
state. The targeted state will recognize that the threat to cause a migration flow
across its borders will place tensions upon the welfare, social, medical, and
educational sectors of its society which, in turn, raises the specter of unrest and
dissatisfaction with the government. Changing demographics, and increasing
unemployment <...> In an extreme case, this could conceivably lead to the collapse
of the government, especially in a country that had a volatile economy.’
(Bachmann, Paphiti, 2021, 120).

The very characteristics, which make up the essence of intercultural competence:
empathy, suspension of judgment, cognitive flexibility, tolerance of ambiguity, cultural
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humility may be (and was, as it was the experienced along Polish, Lithuanian, Latvian borders
in 2021) corrupted for the nefarious purposes of agents acting in bad faith.

The disinformation machine, targeted hybrid aggressions under the guise of humanitarian
crisis appeal to the best intentions we hold towards a brother or sister, a human being with
whom we share this small planet of ours; but the machine does not have the best intentions of
its own, thus a defence mechanism has to be enacted in such situation.

The problem is, we barely started learning to exercise intercultural competence as a
countermeasure for the egocentric cultural instincts, which are inherent for any person; and yet,
after not more than two decades we have to re-evaluate its role and potential hazards for relying
on it.

Thus, while discussing the contents of professionalism with future law enforcement
officers, including attention to intercultural competence as the competence that underlines the
contemporary, human rights orientated cohesive society, probably, also it must be emphasised
that the same society is founded on the ideas of supremacy of law.

The ideas of contemporary state as the state based on democracy, thus equality, thus
universal human rights, thus supremacy of law are quite young. They were formulated appr.300
years ago and it took some time for them to be recognised and implemented; moreover, still not
all countries globally implemented this social-legal innovation, which makes it so much harder
to preserve the fragile progress achieved (Zuzeviciute, 2022).

Law enforcement officers (though, probably, all the professionals and citizens) must
balance their activities carefully with the sensitivity to intercultural aspects of contemporary
living, and upholding the supremacy of law, which comprises the core of our democracies.

Controversies, in relation to intercultural competencies are linked to situations where this
balance must be maintained in order to secure the general cohesiveness of co-habitation and the
implementation of law enforcement for the general state of security within a given society.

Findings from a pilot study

In order to examine whether the role of intercultural competence resonates with future
law-enforcement officers, a pilot study was designed and implemented during the last quarter
of 2022 and the first quarter of 2023. Totally 99 students/future law enforcement officers from
Lithuania (65) and Estonia (34) shared their opinion in an anonymous questionnaire, where
they were asked to choose the statement that they agreed with most.

Limitations of the study.

The limited number of respondents (less than 100), a convenience sampling comprise two
major limitations in this pilot study, also, the fact that the number of respondents in each group
is different should be taken into consideration; thus, we are not formulating generalisation, but
merely present findings and possible interpretations. The findings also enable formulation
guidelines for further, more in-depth studies in the theme.

The first observation is interesting and asks for further, probably, qualitative research
methodology based study in the future; namely: the answers by respondents in Lithuania and
Estonia differed significantly. Even if the number of respondents was unequal, the findings
indicate situation worth further exploration, Fig.1, Fig 2.

If the majority of Estonian respondents chose ‘It is moral to have and exercise it, but
rule of law comes first’, among Lithuanian respondents ‘It is very important in global world’
received the most voices.
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Figurel. Estonian respondents (future law-enforcement officers) on intercultural competence
Interestingly, Estonian colleagues had a much more diversified opinions, e.g., Estonian

respondents 26.4% chose their first rank, while 36,9% of Lithuanian respondents chose their
first rank.
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Figure 2. Lithuanian respondents (future law-enforcement officers) on intercultural competence

Even if the rank itself was different (Estonians: ‘intercultural competence is important,
but rule of law come first” (for Lithuanian this one was in the 4" place); Lithuanians: ‘it is very
important in contemporary world’ (for Estonians this one was in the 2" place)), but the general
distribution of ideas was more diverse among the Estonian colleagues.
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Figure 3. ‘Intercultural competence is something we talk a lot about, but it is difficult to
specifically define it’ — choices (% of respondents)
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Lithuanians were quite categorical regarding whether’ intercultural competence is
important for their profession’ (0 respondents chose this statement), while there were 2
Estonians who chose it.

For more Estonian colleagues intercultural competence remains to be further and more
precisely defined than for Lithuanian colleagues, Fig.3.

While the data is preliminary, but it shows the differences between interpretations among
students in two countries. Surely, we are aware about the limitation of the study and provide
these observations merely as a stepping stone for further examinations.

Conclusions

Straightforward aspects of role of intercultural competence, or at least admitting its place
among the professional’s competencies (including professional law-enforcement officer) may
serve as a strong marker regarding society’s genuine maturity, level respect for human rights.
These aspects illustrate positive and desirable role intercultural competence plays in
professional law-enforcement officer’s (or any other citizen’s) activities.

Controversies, related to intercultural competencies are linked to situations where the
balance between sensitivity to intercultural aspects of contemporary living, and upholding the
supremacy of law must be maintained in order to secure the general cohesiveness of co-
habitation and the implementation of law enforcement for the general state of security within a
given society.

Pilot empiric study findings, though preliminary, show that respondents in Estonia and
Lithuania attributed different ranks for intercultural competence. For Estonian students
intercultural competence is important, but rule of law comes first, for Lithuanian students
intercultural competence is important in global world.

Findings show the differences between interpretations among students in two countries,
while the limitation of the study should be taken into consideration, yet, the findings provide
observations worth further examinations, especially in the light of recent context and also in the
light of the curriculum that the professionals (future law enforcement officers) are covering,
facing the recent changed geopolitical situation.

Acknowledgement: the part of the empiric data was collected due to the kind assistance of Ms. study Inge
Lindsaar?.
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Abstract The Baltic Sea is named as one of the most polluted seas in the world and is of increasing public and
state concern. The pollution of the Baltic Sea is determined by the hydrographic, ecological and geographical
characteristics of the sea. However, pollution of the Baltic Sea is determined not only by the geographical,
ecological and hydrographic characteristics of the Baltic Sea. Active human activity in the Baltic Sea region also
contributes to the large scale of pollution. The regulation of the Baltic Sea environmental protection consists of a
wide-scale legal regulatory mechanism for the protection of the Baltic Sea environment. Lithuanian legal
regulation includes aspects of maritime flora and fauna protection, the evaluation of the impact of planned
economic activities, the regime for the protection of marine environment, the measures of protection of coastal
zone in the seashore of the Baltic Sea. Furthermore, the article discusses the implementation of the Marine Strategy
Framework Directive in Lithuanian legal regulation.

Keywords: Baltic Sea; marine environment protection; Marine Strategy Framework Directive; environmental
impact assessment

Introduction

The Baltic Sea is named as one of the most polluted seas in the world and is of increasing
public and state concern (Grybauskien¢, 2008, p. 38). The pollution of the Baltic Sea is
determined by the hydrographic, ecological and geographical characteristics of the sea. First of
all, the Baltic Sea is a semi-enclosed sea connected to the North Sea by very small, narrow
straits: the Lesser Belt, the Greater Belt and the Sound (Fitzmaurice, 1992, p. 1). The
narrowness of the straits connecting the Baltic Sea and the North Sea means that the water in
the Baltic Sea is renewed only every 30 years (Baltic Marine Environment Protection
Commission, 2018). Second, the Baltic Sea is a shallow sea. The small volume of water in the
Baltic Sea and limited water change means that the pollution entering the Baltic Sea is not
dispersed in the global ocean, but accumulates in the Baltic Sea and causes long-term damage
to the marine environment. Third, the Baltic Sea is the largest body of desalinated water in the
world. Baltic Sea water is a mixture of salty water from the North Sea and fresh salty water
entering the Baltic Sea. Because seawater is too salty for freshwater plant and animal species,
and too fresh for marine species, only a few species have been able to adapt to such special
environmental conditions of the Baltic Sea. However, the limited number of such species also
means that each species has a special importance in maintaining the life and dynamics of the
entire ecosystem (Baltic Marine Environment Protection Commission, 2003, p. 7). It is
necessary to pay attention to the fact that a special, unique and highly pollution-sensitive
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ecosystem and environment of the Baltic Sea has been formed due to the geographical,
ecological and hydrographic characteristics of the Baltic Sea. This factor determines the need
for special environmental protection of the Baltic Sea.

However, pollution of the Baltic Sea is determined not only by the geographical,
ecological and hydrographic characteristics of the Baltic Sea. Active human activity in the
Baltic Sea region also contributes to the large scale of pollution. The water of the Baltic Sea
washes the shores of 9 countries - Denmark, Sweden, Finland, Russia, Estonia, Latvia,
Lithuania, Poland and Germany. About 85 million people live in the Baltic Sea basin, about 15
million on the coast (Baltic Marine Environment Protection Commission, 2003, p. 22). The
Baltic Sea region has well-developed industry, agriculture, shipping and other activities. It
should be noted that the inland waters of all the states of the Baltic region, i.e. about 250 rivers,
with urban and industrial wastewater and other pollutants flow into the Baltic Sea. Thus, the
agriculture, industry, shipping, depletion of biological resources, pollution from different
sources of pollution and the resulting eutrophication contribute to the deterioration of the
environment of the Baltic Sea.

The regulation of the Baltic Sea environmental protection consists of a wide-scale legal
regulatory mechanism for the protection of the Baltic Sea environment. Environmental
protection of the Baltic Sea is regulated by various legal regimes. First of all, the environmental
protection of the Baltic Sea is regulated by various international agreements: the general
guidelines for the protection of the marine environment and the obligations of states are
provided by the Convention on the Law of the Sea, the Helsinki Convention is dedicated
specifically to the environmental protection of the Baltic Sea basin, and individual aspects such
as pollution from ships or the protection of biological diversity are regulated by other
international agreements. Secondly, the protection of the Baltic Sea application is regulated at
the level of EU law. The main document dedicated to the protection of the marine environment
is the Marine Strategy Framework Directive, which is implemented by the EU Baltic Sea
Region Strategy. EU law also contains other EU directives related to the protection of the
marine environment. Thirdly, the environmental protection of the Baltic Sea is implemented by
transposing the general obligations and standards stipulated in international and EU law into
national law, in our case, Lithuanian law, which will be the object of the analysis of this
particular paper.

It is clear that the main threats to the environment of the Baltic Sea, such as non-native
species, fishing, human-caused eutrophication, irreversible changes in hydrographic conditions,
pollutants, marine litter and underwater noise are caused by human activities. Although the
protection of the environment of the Baltic Sea is implemented by the ecosystem-based method
of human activities, thereby creating conditions for the sustainable use of marine goods and
services, in order to achieve a good state of the marine environment, human activities still
undoubtedly influence the environment of the Baltic Sea. It should be noted that with the growth
of energy and industry in the Baltic Sea region, the environmental protection of the Baltic Sea
faces new challenges: microplastic pollution, underwater noise and rapidly growing
infrastructure, such as the environmental aspects of installing a wind farm.

The legal regulation of the Baltic Sea environmental protection in Lithuania:
parliamentary level

International and regional agreements are very important and significant legal regulatory

measures for the protection of the Baltic Sea environment, which encourage the adoption of
relevant national legislation into the national legal base. The legal regulation of environmental
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protection of the Baltic Sea at the national level is determined by various laws and governmental
decrees. These legal acts aim to harmonize the environmental protection policy of the Baltic
Sea not only with the guidelines for the protection of the sea and its environment established
by the EU, but also with other international obligations.

First of all, the duty of the state and man to protect the environment, and at the same time
the environment of the Baltic Sea from harmful effects, is enshrined in the Constitution of the
Republic of Lithuania (1992, Art. 53). The state is committed to taking care of “the protection
of the natural natural environment, fauna and flora, individual natural objects and particularly
valuable areas, ensures that natural resources are used in moderation, as well as restored and
enriched. It is prohibited by law to devastate the earth, its depths, waters, pollute waters and air,
have a radiation effect on the environment, and impoverish flora and fauna.” (The Constitution
of the Republic of Lithuania, 1992, Art. 54).

In 1992 the Law on Environmental Protection of the Republic of Lithuania was also
adopted. This law establishes the basic rights and obligations of natural and legal persons,
ensuring the rights of the people of the Republic of Lithuania to a healthy and safe environment,
the harmonious development of interaction between society and nature; preservation of the
diversity of organisms and the living environment necessary for them. Other laws and
normative acts regulating the use of natural resources and environmental protection are adopted
on the basis of this law.

After the restoration of independence in 1990, a lot of attention was paid in Lithuania to
the development of the system of protected areas. The Seimas of the Republic of Lithuania in
1993 adopted the Law on Protected Areas of the Republic of Lithuania, the purpose of which
is to regulate the system of protected areas and social relations related to it, the legal bases for
determining and establishing protected areas, changing their boundaries, changing their status,
protection, management and control, regulating activities in them, as well as areas of
international importance, among them the regulation of the territories of the European
ecological network "Natura 2000 and the creation of the natural framework and activities in
them. Protected areas are established in order to preserve territorial complexes and objects
(values) of natural and cultural heritage, landscape and biological diversity, to ensure the
ecological balance of the landscape, the balanced use and restoration of natural resources, to
create conditions for cognitive tourism, scientific research and monitoring of the state of the
environment, to promote natural and cultural heritage territorial complexes and objects (values)
(The Law on Protected Areas, Art. 3). In the Republic of Lithuania, there are more than 15
protected areas covering part of the Baltic Sea or closely related to the environment of the Baltic
Sea - Curonian Spit National Park, Pajiris Regional Park, Baltic Sea Thalasological Reserve,
Karklé Thalasological Reserve, Neringa Thalasological Reserve, etc. It should be noted that the
Curonian Spit is recognized as having exceptional global value and is included in the list of
World Cultural and Natural Heritage.

In order to implement the requirements of Council Directive 79/409/EEC of 2 April 1979
on the conservation of wild birds and of Council Directive 92/43/EEC of 21 May 1992 on the
conservation of natural habitats and of wild fauna and flora, a network of NATURA 2000
territories is being developed in Lithuania. NATURA 2000 areas are integrated into the current
national system of protected areas. During the implementation of the network of NATURA
2000 territories in Lithuania, 85 territories (4 of them marine) important for the protection of
birds, according to the EU Birds Directive and 579 territories (4 of them marine) important for
the protection of habitats, according to the EU Habitats Directive, have already been
established. The development of this network does not aim to create such nature reserves where
all human activities are prohibited. It is even necessary to support or encourage such human
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activities in the areas established to protect biological diversity, which would be compatible
with the objectives of environmental protection.

The legal regulation of environmental protection of the Baltic Sea is also implemented by
the Law on Wildlife Fauna of the Republic of Lithuania, adopted in 1997, which regulates
public relations in the territory of the Republic of Lithuania and its airspace, in the territorial
sea of the Republic of Lithuania, on the continental shelf and in the economic zone in the Baltic
Sea, related to the natural environment of or in the use, protection and protection regulation of
temporarily present, migratory or otherwise visible or detectable wild animals, habitats and
nests of their species, keeping wild animals from other natural areas in captivity and their other
use. This law aims to ensure compliance with Council Directive 92/43/EEC of 21 May 1992 on
the conservation of natural habitats and of wild fauna and flora and Regulation (EU) No
1143/2014 of the European Parliament and of the Council of 22 October 2014 on the prevention
and management of the introduction and spread of invasive alien species.

Another law, very closely related to biological diversity and its protection, is the Law on
Protected Animals, Plants, Fungal Species and Communities of the Republic of Lithuania
(1997), which establishes and regulates the relations of legal and natural persons related to the
protection of protected animal, plant and fungal species and communities and their habitats and
vegetation (habitat) protection, the main requirements for the preservation and propagation of
these species and communities. The law establishes the basic principles of organizing the
protection of protected species and communities. This law implements Council Directive
92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora,
Directive 2004/35/CE of the European Parliament and of the Council of 21 April 2004 on
environmental liability with regard to the prevention and remedying of environmental damage
and Directive 2009/147/EC of the European Parliament and of the Council of 30 November
2009 on the conservation of wild birds.

It is necessary to mention the Law on Environmental Monitoring (1997), which
determines the content, structure, implementation of environmental monitoring, the rights and
duties and responsibilities of the entities participating in the environmental monitoring process.
The main tasks of environmental monitoring:

1. constantly and systematically monitor the state of the natural environment and its
elements in the territory of the Republic of Lithuania;

2. to systematize, evaluate and forecast spontaneous and anthropogenic changes occurring
in the natural environment, trends and possible consequences of natural environment change;

3. to collect, analyze and provide state institutions, the public with information about the
state of the natural environment, necessary to ensure sustainable development, territorial
planning, social development decisions, scientific and other purposes;

4. to analyze and evaluate the effectiveness of implemented environmental protection
measures;

5. to ensure international exchange of environmental monitoring information.

It should be noted that state monitoring of the Baltic Sea and the Curonian Lagoon is
carried out in Lithuania. A state monitoring network operates in the Baltic Sea and the Curonian
Lagoon, where macrophytes, bottom habitats, ichthyofauna, birds, garbage, noise, coastal
dynamics, coastal hydrological and meteorological measurements and observations are carried
out.

One of the main legal acts regulating the environmental protection of the Baltic Sea is the
Law on the Protection of the Marine Environment of the Republic of Lithuania, adopted in
1997, the purpose of which is to determine the basic principles and measures of the protection
of the marine environment, the rights and obligations of persons engaged in economic activities
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that have or may have a direct or indirect impact for the marine environment, as well as the
competence and main functions of state and municipal institutions in the field of marine
environment protection management. This law applies to ships flying the flag of the Republic
of Lithuania, foreign ships located in the sea area of the Republic of Lithuania, persons engaged
in economic activities in the land and sea area of the Republic of Lithuania that have or may
have an impact on the marine environment, and state and municipal institutions whose
competence or main functions are related to the marine environment. environmental protection.

The Law on the Protection of the Marine Environment (1997) lays down the foundations
for the formation and implementation of the environmental protection policy of the Baltic Sea.
Furthermore, this legal act implements the Directive 2008/56/EC of the European Parliament
and of the Council of 17 June 2008 establishing a framework for community action in the field
of marine environmental policy (hereinafter - Marine Strategy Framework Directive), as the
obligation to implement the Baltic Sea Region Strategy is transferred to national law. National
legislator and other institutions are obliged to plan measures for the protection of the
environment of the Baltic Sea: to carry out the evaluation of the condition of the marine
environment, to establish the criteria for the good state of the marine environment of the Baltic
Sea, to foresee the objectives for the protection of the marine environment, to prepare and
implement the program for monitoring the state of the marine environment. As in the Marine
Strategy Framework Directive, the The Law on the Protection of the Marine Environment
(1997) also stipulates that an action plan for the implementation of Baltic Sea environmental
protection measures is prepared, detailing these measures and determining actions to achieve
or maintain a good state of the marine environment.

It should be noted that the Ministry of the Environment prepares, organises, coordinates
and controls the national development programs in which measures to protect the environment
of the Baltic Sea are planned. The criteria for the good state of the marine environment in the
Baltic Sea region, the assessment of the state of the marine environment, the characteristics of
the good state of the marine environment in the Baltic Sea region the environment minister
approves the requirements for establishing marine environment protection goals and measures
to achieve or maintain a good environmental condition in the Baltic Sea region.

The Law on the Protection of the Marine Environment (1997) establishes environmental
impact assessment, establishment of protected areas, pollution prevention requirements, ship
waste management, liquidation of pollution incidents and management of other activities in the
sea area of the Republic of Lithuania. For example, the Law provides that the protection, use
and other activities of natural resources in the maritime area of the Republic of Lithuania are
determined by this Law, the Law on Environmental Protection, The Law on Environmental
Impact Assessment of Planned Economic Activities, other laws and legal acts. The construction
and reconstruction of hydrotechnical structures, wind power plants, fish farms, ports or other
infrastructure structures, as well as excavation, drilling, blasting works, seismic surveys,
military exercises and other planned activities that may have a negative impact on the marine
environment are carried out only according to the requirements set out in the Law on
Environmental Protection, The Law on the Environmental Impact Assessment of Planned
Economic Activity and other laws.

Institutions and officials carrying out state control of environmental protection, in
accordance with the procedure established by the Law on State Control of Environmental
Protection (2002), control whether persons comply with the prevention of pollution from ships
and other requirements for the protection of the marine environment and the use of natural
resources set out in this law and other legal acts.
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Another law closely related to the regulation of environmental protection of the Baltic
Sea is the Law on the Coastal Zone of the Republic of Lithuania (2002). This law describes the
objectives of determining the coastal zone, its components, determines the protection and use
of coastal landscape land and sea water area. The objectives of establishing a coastal zone are:

1. using rationally to preserve the landscape of the Curonian Spit, which is included in
the UNESCO World Heritage List, the continental coastal landscape, the habitats of rare and
endangered plant and animal species, and other natural resources;

2. to ensure the balanced use of the coastal belt for the needs of the state and society;

3. ensure the implementation of measures for the protection of natural and cultural values
of the landscape;

4. to enable the public to use the recreational resources of the coastal strip. (The Law on
the Coastal Zone, Art. 3).

According to the Law on the Coastal Zone (2002, Art. 4), the coastal zone is a land
territory no narrower than 100 m from the sea shore line, which includes a dune ridge, foothill,
cliff and beach, stretching from the state border of the Republic of Latvia to the northern
breakwater of Klaipéda port, the Curonian Spit to the state border of the Russian Federation,
territorial waters of the Baltic Sea up to 20 m isobath. This law regulates the activities in the
coastal zone - land management and use, issuance of documents allowing construction in the
coastal zone, coastal management, monitoring of the condition of the coasts and control of the
use of the coastal zone and responsibility for violations.

It is necessary to note that shoreline management measures to preserve or restore
important or characteristic features of the shores are provided for in the Coastal Zone
Management Programme (Ministry of the Environment, 2014). The Ministry of the
Environment has prepared a draft of the Coastal Zone Management Programme for 2023-2032
(Ministry of the Environment, 2023). This program foresees that in the next decade, priority
will be given to the following priority directions of coastal management: protection of natural
processes, regeneration and protection of the ridge and dunes, deflationary forms and slopes are
covered with branch formwork, the dune ridge is reinforced with fences, paths and stairs are
installed, coastal zone is reset (Ministry of the Environment, 2023).

Environmental Impact Assessment of the activities carried out in the Baltic Sea

The legal regulation of the environmental protection of the Baltic Sea is closely related
to the Law on Environmental Impact Assessment of Planned Economic Activities of the
Republic of Lithuania (1996) (hereinafter - EIA Law). This law regulates the processes of
selection of planned economic activities for environmental impact assessment and
environmental impact assessment of planned economic activities, and mutual relations between
the participants of these processes. Many national laws, such as the marine environment
protection, protected areas law and EU directives, oblige countries to carry out an
environmental impact assessment. According to the EIA Law, an environmental impact
assessment is carried out when:

1) the planned economic activity is listed among the types of planned economic activity
whose impact on the environment must be assessed (Appendix 1 of the EIA law);

2) during the selection of the planned economic activity for the environmental impact
assessment it is determined that it is necessary to carry out an environmental impact assessment
for this particular planned economic activity;

3) the implementation of the planned economic activity may have an impact on the
territories of the European ecological network "Natura 2000" and when the institution of
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protected areas determines, in accordance with the procedure established by the Minister of the
Environment, that this impact may be significant. (EIA Law, 1996).

Annex 1 of the EIA Law (1996) stipulates that the impact on the environment must be
assessed when:

- the economic activity is related to the extraction of traditional hydrocarbons (oil or gas)
in the sea area;

- the installation of seaports or wharves is carried out, including installation of loading
and/or unloading terminals, facilities for ships with a carrying capacity of 1,350 tons
and more, excluding ferry piers, construction of gas, oil or chemical supply pipelines
(when the diameter of the pipe is 800 mm and more, and the length is 40 km and more)
etc. (EIA Law, 1996, Annex 1).

Annex 2 of the EIA Law (1996) provides a list of types of planned economic activities
that must be selected for environmental impact assessment. This list includes types of economic
activities related to the impact on the environment of the Baltic Sea: fish farming or breeding
in the sea, reclamation of land areas from the sea, extraction of mineral or organic substances
from the seabed, installation of wind farms, installation of seaports or inland ports (including
fishing ports, loading or unloading terminals), for ships with a carrying capacity of less than
1,350 tons, or when an area of 0.5 ha or more is installed in the water area and on land), dredging
of the water areas of seaports; for gas supply pipelines, construction or installation of anti-
erosion seashore structures or facilities that can change the seashore, etc. (EIA Law, Annex 2).

The Law on territorial planning of the Republic of Lithuania (1995) is also related to the
legal regulation of the environmental protection of the Baltic Sea, which regulates the territorial
planning of the territory of the Republic of Lithuania, the continental shelf and the exclusive
economic zone in the Baltic Sea, and determines the rights and responsibilities of the persons
participating in this process. The purpose of this law is to ensure the harmonious development
of territories and rational urbanization, by establishing the requirements for the systematicity of
territorial planning process decisions, the compatibility and mutual impact of documents at
different levels, to create conditions for the harmony of the natural and anthropogenic
environment, urban quality, while preserving the valuable landscape, biological diversity,
natural and cultural heritage values.

The implementation of the EU Baltic Sea region strategy in Lithuania

Marine Strategy Framework Directive (2008) sets out a common European Union (EU)
approach and objectives for the prevention, protection and conservation of the marine
environment in view of the pressures and impacts of damaging human activities, while allowing
for its sustainable use, by means of an ecosystem-based approach (Strategy for the marine
environment, 2023).

The Marine Strategy Framework Directive is implemented by the EU Strategy for the
Baltic Sea Region. In Lithuania, the Environmental Protection Agency was appointed the
responsible institution for the implementation of the Marine Strategy Framework Directive by
the Ministry of the Environment. By Resolution No. 1264 of August 25, 2010 (updated 29
August 2012), the Lithuanian government approved the Baltic Sea environmental protection
strategy, the goal of which was to achieve and/or maintain a good state of the Baltic Sea
environment until 2020: to protect and preserve the marine environment, to prevent its
deterioration and, if possible, to restore it marine ecosystems in water areas where this
environment is negatively affected and to prevent or reduce pollution entering the marine
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environment to ensure that marine biodiversity, marine ecosystems, human health or legitimate
use of the marine environment are not affected or at significant risk.

The strategy for the protection of the Baltic Sea contained 5 defined goals, tasks and
evaluation criteria for the implementation of the goals:

- to strive for an ecosystem-based approach to the management of marine environmental
protection, ensuring that the impact of human activities does not prevent the achievement or
maintenance of good environmental status of the Baltic Sea and that the capacity of marine
ecosystems to respond to human-induced changes is not undermined, while creating the
conditions for the current and future generations could use marine resources and marine
services sustainably;

- to reduce the entry of nutrients into the marine environment by 2016, so that human-
caused eutrophication is reduced in the marine area and does not have a negative impact on the
environment;

- strive to ensure that the concentration of dangerous chemicals in the Baltic Sea does not
cause pollution and negative changes in ecosystems;

- to achieve an adequate level of preservation of the biodiversity of the Baltic Sea;

- strive for shipping and other economic activities in the Baltic Sea to be carried out in an
environmentally friendly manner (Ministry of the Environment, 2010).

Presently, this document is regulating the mentioned strategy and there is no new strategy
adopted in Lithuania for the direction of this field, and there is no information on the website
of the Environmental Protection Agency about any preparation of a new strategy for the
protection of the environment of the Baltic Sea.

In order to implement the goals of the Strategy, the 2010-2015 plan of measures for the
implementation of the Baltic Sea Environmental Protection Strategy was approved by order of
the Minister of the Environment of the Republic of Lithuania (2010). For example, in order to
improve the management of marine environmental protection, applying an ecosystem-based
approach, the measures for the implementation of this goal were foreseen:

e adescription of the procedure for determining the state of the marine environment,
the characteristics of the good environmental condition of the Baltic Sea,
the goals of marine environmental protection,
the approval of monitoring programs and measures,
approval of the state environmental monitoring program,
assessment of the state of the marine environment and the impact of human activities
on the marine environment,

e determination of the characteristics of a good environmental condition of the Baltic

Sea,

e preparation of a program for monitoring the state of the marine environment,

e preparation of a draft amendment to the Baltic Sea Environmental Protection Strategy

and its implementation measures plan,

e closer cooperation with other countries located in the Baltic Sea area and basin on

issues of environmental protection of the Baltic Sea, etc.

The legal act mentioned is the last (most recent) legal act listing detailed measures to be
taken in the Baltic Sea for the implementation of the Baltic Sea Environmental Protection
Strategy, there were no more documents adopted on this question.

The Environmental Protection Agency (2020) reviewed and submitted to the European
Commission an updated environmental monitoring program of the Baltic Sea prepared in
accordance with the requirements of the EU Marine Strategy Framework Directive. This update
of the monitoring program aims to implement the main objective of the directive - to improve
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the state of the sea. The Environmental Protection Agency (2020) stresses that the monitoring
of the Baltic Sea, which has been carried out for more than one decade, allows to assess the
trends and changes of eutrophication, pollution by chemical substances, some biological
components (for example, fish, birds). The implementation of the Marine Directive has
increased the need for data, as well as the scope of monitoring, including monitoring of marine
litter, underwater noise, seabed habitats, seabirds wintering in the open sea, and non-native
species.

The assessment of the condition of the Baltic Sea carried out by the Environmental
Protection Agency (2020) showed that the improvement of the condition of the sea is observed
only according to a few indicators (e.g. pollution by oil products, pesticides, etc.), but there are
no fundamental changes, problems remain relevant in the areas of biodiversity, eutrophication
caused by human economic activity, fish stocks and other areas. The main impacts include
pollution from the sea basin, shipping, port activities, fishing, tourism, coastal industry. Sea
monitoring is an important source of data for setting water protection goals, selecting measures
to improve the condition and evaluating the effectiveness of measures. By the end of 2022, in
accordance with the Marine Directive, all EU countries must update programs of measures to
achieve a good state of the marine environment. As mentioned, for the moment there is no
public information about such actions.

The Marine Strategy Framework Directive (2008) establishes an obligation to report to
the European Commission every six years. The most recent evaluation has been carried out in
2018. The experts of the European Commission have evaluated Lithuanian progress since 2012
evaluation. The evaluation includes different categories (or descriptors), such as ‘Non-
indigenous  species’, ‘Euthrophication’, ‘Hydrographical changes’, ‘Contaminants’,
‘Contaminants in seafood’, ‘Marine litter’, ‘Energy, incl. underwater noise’, ‘Biodiversity’,
‘Commercial fish and shellfish’ etc. Lithuania has increased its scores in most of the categories,
in comparison with the 2012 evaluation. (Marine Strategy Framework Directive, technical
assessment, 2021).

CONCLUSIONS

Summarizing the legal regulation of the Baltic Sea environmental protection at the
national level, it can be stated that the Baltic Sea environmental protection is regulated by
various national laws related to environmental protection, preservation of protected areas,
protection of wildlife and wild fauna, protection of marine environment etc. It should be noted
that Lithuania implements the EU Strategy for the Baltic Sea region according to the Marine
Strategy Framework Directive. The Environmental Protection Agency is assigned to the
implementation of this directive. The Lithuanian strategy for the protection of the Baltic Sea
contains the objectives, tasks and evaluation criteria for the implementation of the objectives
for the protection of the environment of the Baltic Sea. The 2010-2015 plan of measures for the
implementation of the Baltic Sea Environmental Protection Strategy was used to implement the
strategy's goals. Presently the updated monitoring plan for the Baltic Sea was submitted to the
European Commission, and the preparation of the new strategy for the Baltic Sea will be
underway in the near future.

It can be seen that the Law of the Sea Convention, the Helsinki Convention, the Marine
Strategy Framework Directive, the EU Strategy for the Baltic Sea region and other international
agreements and EU directives are implemented through national legal acts, which form a
comprehensive legal regulatory mechanism for the environmental protection of the Baltic Sea.
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