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Abstract. The article analyses the use of the concept of public—private partnerships in
Lithuania (“the concept”) and its alteration with economic, political and other social chan-
ges i the administrative law. The alteration of the concept is considered in legal theory,
legislation, and legal practice through analysis of scientific publications, conference materi-
als, legal acts, cases of public-private partnerships. The author aims at evaluating the fra-
mework, the functional and distinguishing features of the concept, revealing and upholding
the adequate definition of public—private partnership, and identifying the factors having an
effect on the change of the concept. While analysing the changes in the understanding of the
concept, the author stresses that the legislation that reveals the understanding of the concept
has been delayed. After the analysis of theoretical issues raised in the paper, the author pro-
poses several versions of a public—private partnership.
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Introduction

Relevance of the study and research problems. The issue of public—private par-
tnerships is especially relevant nowadays. Despite the economic crisis and undergoing
reforms in the public sector, problems require a long-term solution and not just one
certain reform according to the state programme at a specific period in time. Political,
economic, institutional and other social aspects must be harmonized. Legal instruments
can guarantee consistency in all of these actions. The informational and legal issue of
the reform in administrative and public sectors arises because of the changing social-
legal values, norms and principles. They are expressed in new ways, and an objective
need of dissemination emerges. Reacting to the needs and fulfilling these needs are the
features of a value-oriented public administration.! However, the state alone (the public
sector) cannot solve all of these questions without participation of social partners from
the private, public and third sectors. Thus, the need for a social partnership emerges.

The category of “public—private partnership” was first used in 1980 in the USA and
UK, when the private sector was involved in the context of defining the tendencies of
urban development phenomena.> The understanding of public—private partnership later
underwent various changes and tendencies due to many social factors.

A decade ago, the analysis of problems of partnership between the private and
the public sectors in Lithuania could be relevant only on a theoretical level. In Lithu-
ania, like in many other countries of Eastern and Central Europe, implementation of
public—private partnerships is still a novelty. However, in recent years the institutions of
these countries have undertaken many business projects in collaboration with the private
sector, and attempts have been made to legally regulate the field of public and private
sectors’ contractual relations. What is the nature of these contractual relations? At the
moment, it may be claimed that public—private partnerships are implemented in the
practice of public administration in Lithuania and the significance of such partnerships
is also growing in the field of the administrative law. An analysis of scholarly and legal
sources leads to the conclusion that since the adoption of the Law on Concessions, all
legal subjects need a more accurate and unified concept of the public and private sectors.
This concept must be legally used in the process of implementing public administrati-
ve functions. The analysed documents show that the necessity to use this concept had
occurred prior to adoption of the Law because the laws applicable in the field of public
administration had been inadequate and the concept itself has not been clear. In the
author’s opinion, results can be satisfactory only with the involvement and connection
of science, technocracy, and legal regulations—rational actions, strength-based impro-
vement, neutralising and compensating business threats, etc.

When a public—private partnership, a social object of multifaceted research and
assessment, is not sufficiently recognized in the practice of public administration, favou-
rable conditions for corruption and misuse of official positions are created, and the state

1 Hood, C. A. Public Management for all Seasons? Public Administration. 1991, 60: 3—19.

2 Kumar, S.; Jayasankar, C. Public-Private Partnerships in Urban Infrastructure. Kerama Calling, 2004,
p. 36-37.



Societal Studies. 2011, 3(1): 193-211.

195

suffers great losses; for instance, termination of public—private partnerships and similar
cases identified by the National Audit Office of the Republic of Lithuania in 2008.}

During the last decade, in many member states of the European Union and third
countries the public sector has been increasingly more involved in the funding and im-
plementation of state and municipalities investment projects for the creation of public
infrastructure, development of public services, and the improvement of public services
provision. Only in 2009, with the modification and supplementing of certain legal acts
analysed in this article, the significance of private—public partnerships has been brought
to light. Important legal acts were adopted which established the concept of public—pri-
vate partnership, defined the objectives, identified inter-sectoral activities, principles,
features and content of public—private agreements.

Therefore, considering the relevance of the discussed problem, the object of the
study focuses on the understanding of public—private partnerships in Lithuania. The aut-
hor broadly discusses the use of the concept of public—private partnerships. The concept
must reflect the objective possibilities of such cooperation, considering social econo-
mic processes that have an effect on the implementation of public—private partnerships
and consequently on the legal definition of the term. One of the fundamental pillars of
understanding inter-sectoral partnership is the identification of practical objectives of
cooperation, making the necessary decisions, and a clear system of values and goals in
the partnership. The parties interested in partnership must have a common vision and
harmonize their actions for the purpose of maximum cooperation. Unfortunately, the
nature of public and private sectors differs, and this impedes cooperation. Sometimes
the private sector is chosen carelessly based on the opportunity to receive funding for the
project. This distorts the essence of the partnership itself. The final result of cooperation
may leave the parties unsatisfied, and furthermore, fail to meet the expectations and
needs of targeted consumers.

The purpose of this article is to reveal the essence of public-private partnership and
understanding of its change in Lithuania.

The objectives of the paper are the following: 1. to reveal the interrelations of the
legislative process and the public-private partnership issues that require regulation; 2. to
present the interrelation between the strategy of private—public sectors’ partnership and
changes in the understanding of this partnership; 3. to outline the author’s position on
the spread of public—private partnerships.

Hypothesis. Attempts to find the meaning and essence of public—private partnerships
solely through legal analysis, without regard to the social inter-disciplinary connections,
has impeded the understanding of the concept and possibilities to rely on useful integral
information of other social sciences. The formation of the public—private partnership
concept has been impacted by the lack of an integral approach. Researchers have failed
to identify connections between the legal and other social ideas and therefore, the spread
of partnerships in Lithuania has been impeded.

3 National Audit Office of the Republic of Lithuania. On the results of financial (legality) audit undertaken in
the Public procurement council under the Government of the Republic of Lithuania [interactive]. [accessed
12-10-2010]. <http://www.vkontrole.lt/auditas_ataskaitos.php?tipas=f&metai=2008>.
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Description of the used methodology. The method of document analysis was used
to find information and quantitative analysis was used to investigate the concepts (fra-
meworks), programs, applicable legal acts, documents of various institutions, and scho-
larly publications. These data allowed to evaluate, retrospectively, the tendencies of
change in public—private partnerships.

The method of systemic analysis was used to identify the reasons for forming pu-
blic—private partnerships and possibilities for the spread of such partnerships. The pro-
blems of administrative law are discussed as part of the general social environmental
system, revealing their relation with other problematic social situations.

The method of meta-analysis was applied in analysing the development of public—
private partnerships on the basis of the civil, administrative law, legal theory, and socio-
logical, philosophical, and historical point of view.

The historical method was used to analyse the genesis of public—private partners-
hips and change in the relevant legislation in Lithuania.

Case study analysis was based on the results of a social network intervention met-
hod. The author analyses public—private partnerships as a social phenomenon in the city
of Druskininkai.

1. The Outset of Public—Private Partnerships in Lithuania

Discussions on establishing the best ways of cooperation in the framework of pu-
blic—private partnerships started only a few years ago, although one of the first legal
acts in this field (the Law on Concessions*) was adopted in 1996. The first version of
the Law did not define public—private partnerships. The key provisions on this kind of
joint activities (partnerships) were established in the Civil Code and only later specified
in other legal acts.

In the law amending the Law on Concessions (adopted on 24 June, 2003°) the term
“public services”, known in other social sciences, was used for the first time. In the ver-
sion of the law of 29 April, 2004,° the term “public works concession” was used. Only
the 29 June, 20097 version of the Law included the term “public—private partnerships,”
which has been used in other countries for some time. Meanwhile, the Law on Inves-
tments included the term “public—private partnership” since 16 June, 2009,? although the
law was adopted a decade ago—on 7 July, 1999. The author considers that the use of
this category in the legal acts of the Republic of Lithuania may be related to the necessi-
ty to fulfil social-economic needs. Thus, it is important to analyse and assess the causes
of insufficient entrepreneurship of the public and private sectors and aim to improve the
entrepreneurship under the new conditions of market globalization.

Law on Concessions. Official Gazette. 1996, No. 92-2141.
Law on Concessions. Official Gazette. 2003, No. 70-3163.
Law on Concessions. Official Gazette. 2004, No. 73-2533.
Law on Concessions. Official Gazette. 2009, No. I-1510.

Law on Investments. Official Gazette. 2009, No. 77-3164.

eI e NNV Y
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According to Article 2 (15) of the Law on Investments of the Republic of Lithu-
ania, supplemented on 16 June, 2009, the public—private partnership is described in the
following way:

“Public—private partnerships” means the ways of co-operation between a state or
municipal authority and a private entity as specified by laws, whereby the state or muni-
cipal authority transfers to the private entity the activity assigned to its functions, while
the private entity invests into this activity and the assets required for carrying it out and
receives a remuneration therefore as specified by the laws.”

Thus, the forms of partnership between public and private sectors are laid down by
this law, the Law on Concessions, and other laws.

Meanwhile, A. Abisala and partners (consultancy firm headed by former prime
minister of Lithuania) formulated a broad concept of the public—private partnership in
2009. According to them, public—private partnership means any transaction between the
private business and the state, ranging from public procurement transactions (procure-
ment of long-term services) to privatisation.'

2. Change in the Essence of Public—Private Partnership in
Lithuania

The Law on Concessions, as already noted, did not introduce the concept of pu-
blic—private partnerships all at once. The National Audit Office of Lithuania in its report
of 2008 stressed that after coming into force in 1996, this law was not implemented for
a couple of years."

Prior to 2009, the understanding of public—private partnership had been develo-
ped only on the level of scholarly-practical conferences. However, the interest of pu-
blic sector representatives to regulate these partnerships legally could be observed at
such conferences. In particular, active discussions on the topic took place in 2004-2005.
D. Burgiené claimed that private subjects have an opportunity to participate in public
sector projects through concession. '? Based on this approach, D. Burgiené clearly ar-
gues for further opportunities for cooperation between the public and private sectors.
Meanwhile, D. Gudelis and V. Rozenbergaité relied on the Anglo-Saxon traditions and
used the equivalent of the term in English: public—private partnership (3P) (in Lithu-
anian “vieSojo ir privataus sektoriy partnerysté”).’> While analyzing the experience of

9 Law on Investments of the Republic of Lithuania. Official Gazette. 1999, No. 66-2127.

10 Abisala and partners. PPP politika ir ekonomika. PraneSimas Statybininky asociacijai. [PPP policy and eco-
nomics. Presentation to the Lithuanian Builders Association] [interactive]. [accessed 19-09-2010]. <http://
www.vilniausmetro.lt/files/Image/VPP/091210/PPP_politika ir ek Abisala.pdf>.

11 Audit Report of the National Audit Office of the Republic of Lithuania. National audit report onpublic-pri-
vate cooperation No. VA-P-30-5-1. National Audit Office of the Republic of Lithuania [interactive]. Vilnius,
15-01-2008 [accessed 10-04-2009]. <http://www.vkontrole.lt/auditas ataskaita.php?2136>.

12 Burgiené, D. Praktiniai teisiniai aspektai, realizuojant savivaldybiy koncesijy projektus [Practical Legal As-
pects of Implementation of Municipal projects on Concessions]. Lideika, Petrauskas, Valitinas and Partners
LAWIN [interactive]. Vilnius, 2004 [accessed 04-12-2009]. <http://www.lawin.lt/It/docs.download/1582.
php>.

13 Gudelis, D.; Rozenbergaité, V. Viesojo ir privataus sektoriy partnerystés galimybés. [Public-private partner-
ships opportunities]. Viesoji politika ir administravimas. 2004, 8: 58-74.
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foreign countries, they state that the essence of public—private cooperation is to provide
services traditionally within the competence of the public and private sectors and to
develop their infrastructure. L. Dicpetris on the basis of foreign country experience sug-
gests to distinguish the categories of “public—private partnerships” (PPP) and “projects
of public—private partnerships.”'* The idea of the conception of public—private partners-
hip defines different principles of public—private cooperation. The conception discusses
various contractual relations (e.g. concession, lease, privatisation, etc.). The project of
PPP is described as an exceptional public—private cooperation framework model which
has its own structure, contractual relations, clearly described implementation and expec-
ted benefits. The conference which focused on this PPP project was organised on the
initiative of the public sector (Ministry of Economy) and interested representatives of
the private sector. E. Kackus, the representative of the Department of Economics of
Vilnius city municipality, in this conference presented the public—private partnership
(PPP) management model projects that had PPP features and were implemented in the
municipality of Vilnius city. While presenting the project ideas, the representative of
public sector indicated the lack of a uniform understanding of the PPP. This could be
noticed from the scheme of Vilnius city municipality that stresses contractual relations
of partnership.

Granting institution

Investors | l {Vilmius city municipality)

Shareholders
(shareholders agreement)
\ Service
=
contracl H___h_“. Concessionaire
pa

[Project developer)
Contract / T
of works Contract on implementation

and maintenance

/ :
Contractor | Operator
k—x—‘ suppy —*|  Suppliers

contracts
| R

Sub-contract
of works Service contracts

Subcontractors l
| Service providers

I

Figure 1. PPP — pilot project: framework project scheme

14 Dicpetris L. VPP projekto tinkamumo, naudos ir atsipirkimo vertinimas. Praktiniai aspektai vieSajam sekto-
riui [Assessment of Adequacy, Advantages and Expedience of Public-Private Projects]. [interactive] Viln-
ius, 11-24-2004 [accessed 04-28-2009].



Societal Studies. 2011, 3(1): 193-211.

199

In assessing the position of L. Dicpetris, we may conclude that he does not equate
public—private partnership with a concession. Meanwhile, I. Ziogaité and G. Kaminskas
seem to distinguish possible methods of PPP in defining them under the category of
“contractual relations.”*

I. Ziogaité and G. Kaminskas (2005) stressed that “a concession or a public—pri-
vate partnership is concluded to promote the development of infrastructure; to provide
public services; to administer and (or) dispose of state and municipal property [...]”"¢ It
seems that the authors use the terms “concession” and “public—private partnership” as
synonymous. Presenting a slide “Concession—Public-private partnership” they state that
a concession is not privatisation, lease or public procurement. In the author’s opinion,
if a conception is equated with public—private partnership, it may be concluded that
PPP is not privatisation, lease, nor a case of public procurement. The legislation does
not define the term of the PPP, thus the understanding of the public and private sectors
remains unclear. Lawyers attempt to provide their own understanding on the issue but it
is not necessarily the correct opinion. The change in the understanding of the public—pri-
vate partnership is ongoing. The definition of terms, their specification and use in legal
provisions show that this is a creative process, and thus legal terms should reflect the
objective reality of public—private partnerships.

In a seminar organized by the World Bank and the Ministry of Health (2006),
D. Vaitiektiniené,” presenting the current situation of the public—private partnerships
and their prospects in Lithuania, defined the concept of public—private partnership. Ac-
cording to her, “public—private partnership” means cooperation of public and private
sectors’ representatives based on long-term agreement, in essence aimed at providing
services traditionally under the competence of the public sector and developing the inf-
rastructure necessary for the provision of such services. D. Vaitiektiniené distinguishes
two methods of public—private cooperation: a concession and agreements on public—pri-
vate partnerships. The author perceives concession as one of the ways to implement
the discussed partnership, and therefore indicates the second way: agreements on pu-
blic—private partnerships. She underlines that in Lithuania, the discussed partnership is
not yet fully developed. The Ministry of Finance always constructively participates in
the conferences on the issue, initiates modifications and supplementations of the legal
acts aimed at improving the legal bases of the partnership. The proposals include legiti-
mising the concept of public—private partnership, regulating methods of public—private
partnerships, establishing the provisions on project drafting and implementing, empo-

15  Ziogaité, I.; Kaminskas, G. VieSosios privatiosios partnerystés (koncesijos) aktualijos [Actualities of Public-
private Partnership (concession)]. [interactive] Vilnius, 05-27-2005 [accessed 04-20-2009]. <http://www.
jbblegal.lt/upload/doc/1t/VPP%?20prezentacija-JBB%20-presenation-v3-LTEN.pdf>.

16  Ibid.

17  Vaitiektiniené, D. VieSojo ir privataus sektoriy partnerystés dabartis bei perspektyvos Lietuvoje [Public-pri-
vate partnerships: the present and the future perspectives in Lithuania)]. Lietuvos Respublikos Finansy min-
isterija [interactive]. Vilnius 08-06-2006 [accessed 10-14-2009]. <http://209.85.129. 132/search?q=cache:
JRIWQHd8x24J:sena2.sam.lt/images/Dokumentai/Konferencijos/1%2520ministry%25200f% 2520finance
%25201it%25202.ppt+Vie%C5%Alojo+irt+privataus+sektori%C5%B3+partneryst%C4%97s+dabartis+bei
+perspektyvos+Lietuvoje&cd=1&hl=en&ct=clnk&gl=uk>.
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wering legal persons to provide methodical and consultative aid on the issues of par-
tnership.

A. Jonaityté (2006),'® while discussing public—private cooperation and its prospects
in Lithuania, stated that a private funding initiative (PFI) is one of the popular PPP ty-
pes in the United Kingdom. It is a long-term contract of public and private sectors on
the provision of services for an established annual service price. PFI usually includes
development of an object of infrastructure and administration, maintenance and support
of this object. However, the category is not sufficiently clear because the interaction and
the differences from “public—private partnership” are not specified. The author distin-
guished separate types of PFI: lease-administration, lease-construction-administration,
construction-administration-transfer, purchase-construction-administration, constructi-
on-property-administration-transfer, and the like. However, the author did not provide
reasons for considering these types of partnerships as private funding initiatives.

UAB ,,Verslo procesy valdymas®!? (2006) explained that PFI is like a form of PPP.
The company considers that during the first 3-5 years of funding, the private sector
invests a substantial sum of money into an object of infrastructure (e.g., a hospital buil-
ding), and the public sector (e.g., a municipality) accounts for it by paying to the pri-
vate company instalments over a 25-30 year period. This form includes agreements on
franchises and concessions where a private sector undertakes the responsibility and risk
to provide public services according to specifications established in advance—deve-
lopment of the necessary infrastructure, exploitation of buildings, and eventually, the
necessary renovation investments. In Europe, investments of private sector based on
PFI contracts amount to about 10—15% of all investments into the public sector.” Most
likely, A. Jonaityté had in mind this understanding of the PFI because her further divi-
ding into types (e.g. lease-construction-administration) may be related to the example of
a hospital given in the article of UAB ,,Verslo procesy valdymas.*

A. Guogis and D. Gudelis (2009)* presented a new view on public—private partners-
hip. The authors’ understanding of the public—private partnership is based on the study
of management practices. In their opinion, the model of public—private interaction could

18  Jonaityté, A. VieSojo ir privataus sektoriaus bendradarbiavimas, jo perspektyvos Lietuvoje [Public-private
cooperation and its perspectives in Lithuania. Seminar materials]. Seminaro ,, Viesosios ir privaciosios
partnerystés projektai-nuo idéjos iki realizavimo “ medziaga . Vilnius, 12-11-2006.

19 Viesoji ir privati partnerysté-neisnaudotos galimybés ar grésmé valstybiniam turtui? Vilniaus miesto
Svietimo istaigy rekonstrukcijos ir tolesnés prieziiiros projekto pradiné ataskaita [Public-private partnership
— unused opportunities or threat to national property? Initial report on reconstructions of Vilnius city edu-
cation institutions and further maintenance]. UAB ,,Verslo procesy valdymas® [interactive] Vilnius, 2006
[accessed 05-20-2009]. <http://www.vilnius.lt/svietimas/VPP.pdf+Vie%C5%A 1 oji+ir+privati+partneryst%
C4%97-nei%C5%A 1naudotos+galimyb%C4%97s+ar+gr%C4%97sm%C4%97+valstybiniai+turtui%3F &c
d=1&hl=en&ct=clnk&gl=uk>.

20  Studija “Lietuvos transport sistemos modernizavimo ir plétros galimybés taikant vieSojo ir privataus sektoriy
partnerystés (PPP) finansavimo modelj” [Study “The possibilities of modernizing and development of the
Lithuanian transport system by implementing the public-private partnership (PPP) funding model”] [interac-
tive]. [accessed 05-20-2009]. <http://www.transp.lt/files/uploads/client/PPP_ataskaita Galutine.pdf>.

21 Guogis, A.; Gudelis, D. Vie$ojo administravimo ir verslo vadybos integracijos perspektyvos: viesojo ir pri-
vataus sektoriy saveikos modelis [The Perspectives of Public Administration and Business Management
Integration: the Model of Public-Private Interaction]. Viesoji politika ir administravimas. 2009, 28: 23-27.
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be an example of modern public management, New Public Administration, and corpora-
te social responsibility. The authors consider that the normative model of public—private
sectors provides a possibility for the comprehensive evaluation of interaction between
public and private sectors and its links with the New Public Management model.

It seems that the public—private partnership is reflects the interaction of two areas
of social sciences in the process of recognizing one and the same object. Public manage-
ment helps us understand new models of partnership management and the study of law
facilitates the implementation of the state economic policy and establishes legal norms
for regulating such models.

A. Raipa and E. Skietrys (2009)?* do not suggest linking the public—private par-
tnership exclusively with the New Public Management. In their opinion, the outsets of
such cooperation can be traced in the Roman empire. Moreover, in XVI century Spain,
the state managed to attract private companies for the construction of its fleet. The above
authors see public—private partnership as a midpoint between usual public procurement
through public institutions and total privatisation. Their position is close to the broad
understanding of such partnership. The author of this paper agrees with their conclu-
sion that public—private partnership cases can be recognized as such in different periods
of history. They can be related to arising political, economic, technological challenges
and transformations in the relevant periods. A. Guogis and D. Gudelis, A.Raipa and
E. Skietrys analyse the public—private partnership from the point of view of manage-
ment. Thus we may recognize public—private partnership as a flexible concept that helps
us understand how different branches of social science are closely related with law.

The understanding of the concept of “public—private partnership” has been fluctua-
ting in response to social and economic changes in Europe. The European Commission
indicated some criteria for the integration of partnership that define possible projects of
public—private partnerships. These criteria include: the aim of the two sectors to coo-
perate on a long-term basis, funding of projects, sharing of risks and threats in specific
fields of operation.?

Different countries also establish other objectives for such partnership. Most often
the purpose of using private capital for public (society’s) needs is indicated for the pro-
vision of public services or the development (improvement) of the necessary infrastruc-
ture. It seems that the main objective of the public sector is to fulfil the interests of the
citizens while undertaking public administration functions. Therefore, implementation
of a public—private partnership projects is one of the ways to achieve this goal. The state
is a protector of public interests that ought to harmonise the influence of various groups.
The public sector has its own ethics and aims at equal partnership with the private sector
which can be and must be regulated in relevant legal acts. The national Long-term De-

22 Raipa, A.; Skietrys, E. VieSosios ir privacios partnerystés socialinio poveikio vertinimo teoriniai aspektai
[Theoretical Aspects of Assessing the Social Effect of Public-Private Partnership]. Socialinis darbas. 2009,
8(1): 11-17.

23 Guidance on the methodology for carrying out cost-benefit analysis. [interactive]. Working document
No. 4 of the European Commission [accessed 09-10-2010]. <http://ec.europa.eu/regional policy/sources/
docoffic/2007/working/wd4_cost_en.pdf>.



202

Zivilé Sutaviciené. The Concept of Public-Private Partnerships in Lithuania

FOUR KEY TASKS FOR THE PRIVATE SECTOR WITH THE VIEW OF
PUBLIC-PRIVATE PARTNERSHIPS,
AS INDICATED BY THE
EUROPEAN COMMISSION

/’_ T0 Pnowns\ " PROVIDE ALTERNATIVE ™., " CREATEADDEDVALUE ™
{ ADDITIONAL CAPITAL f SKILLS OF 3 TO THE CONSUMERS
MANAGEMENT AND J AND THE SOCIETY P 4
~ | /
\\ _d__,__t_
.~ BETTER DEFINE THE
( NEEDS AND OPTIMISE

THE RESOURCES

Figure 2. Four key tasks for the private sector

velopment Strategy provides for strengthening of certain state functions and transferring
them to private subjects. The experience of foreign countries shows that public—private
partnerships can provide significant benefits to the society and the state. The private
sector invests its own funds, experience and initiative when implementing such pro-
jects. It may provide public services, improve the quality of services or create social
and financial capital needed for the provision of public services. Thus the public sector,
in cooperation with the private sector, must ensure implementation of the fundamental,
civil, political, social and economic human rights to all citizens and residents of the sta-
te. The public sector is empowered by the private sector’s funds and initiative not only
to develop the property necessary for the provision of public services (e.g., to construct
roads, build or renew medical institutions) but also to authorise the private company to
provide the services in relation to the property (e.g., to administer roads and buildings of
health care institutions, provide health care services).

Both the legal texts and approaches of lawyers demonstrate change in the unders-
tanding of public—private partnership. It seems that the modifications of legal acts have
clarified the concept of partnership but also have raised the inter-disciplinary problem of
understanding this concept not much analysed in publications and conference materials.
The analysis of the understanding of public—private partnership shows that it cannot be
explained only according to the norms of administrative law applicable in the field of
administrative legal regulation. For instance, public—private partnerships agreements are
concluded according to civil law principles: the principle of contract autonomy, equali-
ty of parties, legitimate expectations, etc. Moreover, implementation of public—private
partnership agreements and projects also shows the necessity to administer the activities
that are being regulated. Implementation of an agreement on concession which provides
for the construction of a road according to a typical cycle of management could be an
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example. Joint activities of the public and private sectors are needed for the purpose of
implementing planned projects—planning, organizing, promoting, control, regulation,
and compensation. The two sectors must establish the rights and duties of the parties in
their agreement to clarify the risk and responsibilities of the parties.

It seems that the previous lack of clarity in the concept of public—private partners-
hip had been influenced by the absence of strategy on public—private partnership. Ac-
cording to the opinion of the European Economic and Social Committee (2004) on the
Green Book on Public—Private partnerships and Community law on Public contracts
and concessions, the Lithuanian common strategy on public—private partnerships must
be harmonized with the EU legislation.?* The strategy should formulate the public—pri-
vate partnership’s vision, purposes, objectives, main directions, possible cooperation
models, positive analysis of environmental factors, describe implementation measures
and establish a unified terminology.

As regards Lithuania, the laws adopted in 2009 should facilitate the private sector’s
investments into the public sector. The lack of strategy warrants the legislator to in-
corporate the anticipated strategic components into various legal acts. In the Strategy
on Improvement and Development of Public Procurement System of 2009-2013, it is
provided that public—private partnership is officially recognized and according to the
European Commission Interpretative Communication (adopted on 5 February 2008),%
one of the purposes of this partnership is to guarantee legal certainty and facilitate appli-
cation of EU legislation on public—private partnership. In its Resolution of 11 November
2009 on Public—Private Partnership, the Government establishes the division of possible
risks between the public—private partnership parties. Furthermore, in its Resolution on
Implementation Measures of the 2008-2012 Strategy, ** the Government provides for
optimization of public and private sector resources with the view of public procurement
procedures. Facilitation of public and private capital partnership projects is foreseen in
the more efficient implementation of public functions, and attracting of private inves-
tments into the public sector.

Many legal acts were adopted in 2009. For instance, the Minister of Interior on 12
August issued a specified order on fourth priority State projects eligible for Funding

24 Opinion of the Committee of the Regions on the Green Paper on public-private partnerships and Community
law on public contracts and concessions. [interactive]. [accessed 09-10-2010]. <http://eur-lex.europa.eu/Le-
xUriServ/LexUriServ.do?uri=CELEX:52004AR0239:EN:NOT>.

25  Commission Interpretative Communication on the application of Community law on Public Procurement
and Concessions to Institutionalised Public-Private Partnerships (IPPP). No. C(2007)6661. 05-02-2008. The
document focuses on adherence to the EU legal principles. While creating a joint enterprise, the principles
of non-discrimination and equality of treatment, and also the derivative principles of transparency, mutual
recognition and proportionality. The Communication also discuses the cornerstones: Articles 43 EC on free-
dom of establishment and 49 EC on freedom to provide services. These principles are to be applied in cases
where a public authority entrusts the supply of economic activities to a third party (Case C-458/03, Parking
Brixen, ECR 2005, I-8612, paragraph 61). [interactive]. [accessed 11-10-2010]. <http://ec.europa.eu/inter-
nal_market/publicprocurement/docs/ppp/comm_2007 6661 en.pdf>.

26  Resolution of the Government of the Republic of Lithuania of 25 February 2009 No. 189 On adoption of Im-
plementing Measures for the Implementation of the Program 2008-2012 of the Government of the Republic
of Lithuania. Official Gazette. 2009, No. 33-1268.
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according to the 2007-2013 Human Resources Development Action Program.?” The Or-
der incorporates an implementation measure on administrative capacities’ building and
increasing of effectiveness of public administration. This measure promotes public—pri-
vate cooperation and provides the necessary legal, institutional and administrative terms
for the conclusions of such partnership.

To summarize the change in the conception of public—private partnership, the aut-
hor agrees with T. Jagminas that at the present time it is important to consolidate the
resources of public and private sectors with the view of public infrastructure moderni-
zation.?® Therefore, long-term public—private investment plans could be guaranteed and
the main directions in formation of a common public—private partnership policy should
be established.

The analysis of distinctive features of the concept of public—private partnership re-
veals not only the relevant “legal environment” but also formulates the further purposes
and objectives of legal regulation. Moreover, it shows how to use the information on a
common object of cognition developed by different disciplines in creating a doctrine of
administrative law on public—private partnership.

3. Public—Private Partnership Practice in the Republic
of Lithuania

The problem of understanding public—private partnership is relevant in modern Li-
thuania because in adopting new laws and discussing the topic, projects can be presented
in both negative and positive ways and this has an impact on the further development
of the public—private sector institute in Lithuania. Thus it would be useful to summari-
ze the past and ongoing IPPP projects in the Lithuanian practice. LEO LT (Lithuanian
Electricity Organization) project has made a very negative impression on many people
in Lithuania. LEO LT (Lithuanian Electricity Organization) was a national electricity
company established in 2008. A private company NDX Energija owned 38.3% of shares
and the state owned 61.7 % of shares. The history of the formation of LEO LT is not
transparent because the group of negotiators instituted by the Lithuanian government
on 21 July 2007 started negotiations with the private company NDX Energija without a
public tender.

The project was presented to the Parliament and the public on 19 of December
2009, namely, after the Lithuanian Government had already finished negotiations with
the private company NDX Energija from the Vilnius Prekyba group. Prior to a govern-
mental resolution affirming the “negotiation results” and proposing a draft law to the

27  Order of the Minister of Inferior of 18 August 2009 No. 1V-446 On 2007-2013 Program of human resources
development 4th priority “Strengthening of administrative capacities and improving the effectiveness of
public administration” implementation measure VP1-4.1-VRM-06-V “Public-private partnership” list 01.
Official Gazette. 2009, No. 100-4193.

28  Jagminas, T. VieSojo ir privataus sektoriaus partnerystés skatinimo programa [Program of promotion of
public-private partnerships. Conference materials]. 2009 gruodzio 2 d. konferencijos ,, VieSojo ir privataus
sektoriaus partnerysté: valstybés politika ir teisiné aplinka** medziaga.
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Parliament, the affirming decision of the Competition council and the European Com-
mission was needed. However, the Competition council could not uphold the transacti-
on and draft laws because the Law on Competition prohibits monopolizing the market
in such a way. Thus, not daring to give a negative conclusion, the Competition council
did not provide any conclusions. These infringements were established by the conclu-
sions of Legal department of the Parliament of 31 January 2008 and conclusions of the
Department on Legal Affairs of the Parliament of 16 January 2008. Both institutions
indicated that because of the said principal violations, the draft law on the establishment
of the national investor’s company is incompatible with the Constitution. The law amen-
ding and supplementing the Law on the Nuclear Power Plant was adopted urgently on
1 February 2008. The Constitutional Court of the Republic of Lithuania explained on 2
March 2009 that establishing LEO LT does not constitute monopoly banned under the
Lithuanian Constitution. The ruling of the Constitutional Court states that the absence
of a public tender with the view of establishing LEO LT does not contradict the Cons-
titution. The Constitutional Court found only a few insignificant violations which did
not form sufficient grounds for recognizing LEO LT formation as “unlawful”. However,
Egidijus Sileikis, a judge of the Constitutional Court, presented a dissenting opinion, in
which he claimed that LEO LT was established unlawfully (it must be noted that the
dissenting opinion does not have a binding legal force). The company LEO LT was
dissolved in 2009.

LEO LT is a negative example of a public—private partnership. Meanwhile, there
can also be good examples of partnership, as shown by the case study of Druskinin-
kai. The analysis of implemented IPPP projects in Druskininkai city has revealed good
practice experience. In 2000, the city was virtually inactive economically, the level of
employment was critical and in 2010, Druskininkai is one of the fastest developing cities
in Lithuania.

3.1. Short Analysis of Druskininkai City in 2000

Level of unemployment during winter—30%; annual occupation of sanatoriums
and hotels—30%; numbers of guests—39.4 people per year; the number of unemployed
after the dissolution of liquidated companies—3665 persons.

Ricardas Malinauskas became the mayor in Druskininkai municipality in 2000 and
a vision of development of the city was adopted after an economic-social analysis, giv-
ing priority to private businesses that would want to invest into renovation of the resort
city’s infrastructure and creation of modern centres for the attraction of consumers. The
vision of resort city development and project ideas were presented trough various media
measures, exhibitions and fairs. Druskininkuy gydykla (health resort Druskininkai) was
renovated as part of an investment project in 2003. The municipality granted 2.9 million
litas and private funds provided 5.4 million litas, the joint project value was 8.3 million
litas. After implementation of this municipality-initiated investment project, entrepre-
neurs became more interested in other desolate buildings near the health resort which
had been abandoned for about 30 years. With the view of renovating Druskininkai in-
frastructure, long-term tenancy agreements were concluded instead of privatisation. A
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modern sport centre was opened (project value 2.3 million litas) in 2002, and this en-
couraged a local businessman to open up a 3-star hotel nearby. In 2003, under a long-
term tenancy agreement for 99 years, UAB “Kortas” reconstructed a cultural heritage
object (the health resort of of a Russian Czar). The joint project value was 21.25 million
litas and 20.93 million litas were received from European structural funds. A 4-star
hotel “Europa Royal Druskininkai” was opened up in 2006. Private investments have
increased three-fold and as the result of public—private partnerships and the old town of
the city has changed beyond recognition.

Within a short period of time, Druskininkai gained the status of one of the most
popular resort cities in Lithuania because of good city administration and expedient and
effective use of the European structural funds. Evaluation of investments into Druski-
ninkai city development reveals that the municipality allocated 28.28 million litas for
various stages of construction and outfitting of a water park, while other funds were
received from PHARE (10.87 million litas), ERDF (15.49 million litas), the operator’s
funds (20.647 million litas), private funds (25 million litas), and others. It has been cal-
culated that 80 million litas of public investments attract 300 million litas and more in
private investments, which is almost four times more. After the implementation of other
investment projects, the investments into municipality real estate in 2000-2006 increa-
sed by 60 times and the flows of customers grew by more than four times.

Such good examples in implementing investment projects increase trust in the pu-
blic sector.

Conclusions

1. The author concludes that the research conducted affirms the paper’s hypothesis.
The analysis of the origin and change of the public—private partnership’s content reveals
the objective need for this cooperation in Lithuania. The amendment and supplementa-
tion of the Law on Investments with the category of “public—private partnership” and
supplementation and adoption of new laws demonstrates the need to clarify the con-
cept of public—private partnerships. At first public—private partnership was interpreted
much broader than its purpose allowed, related in many cases with undertaking of joint
economic risk and mutually important financial obligations. The legal category of pu-
blic—private partnership was included belatedly, only on 16 June 2009, while the Law
was adopted a decade ago.

2. Implementation of public—private partnerships is still a novelty in Lithuania, like
in many countries of Eastern and Middle Europe, although in recent years public insti-
tutions of these countries implement a larger number of business projects in cooperation
with the private sector. On the one hand, there is a lack of a uniform and consistent poli-
cy on the strategy of implementation of public—private partnerships in Lithuania. On the
other hand, legal acts are being adopted one after another and systemic direction is lost,
even if one of the first legal acts establishing guidelines for public—private partnership,
was adopted in 1996 (the Law on Concessions). To this date, there is an ongoing search
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for a more precise and uniform concept of public—private sectors for all legal subjects
and the necessity of its legal use in implementing public administration functions.

Public—private partnership is not sufficiently recognized as a social object of mul-
tifaceted research and assessment, thus corruption and misuse of powers is fostered in
public administration practice and the state suffers great losses. In Lithuania, public—pri-
vate partnership is impeded by laws and negative public view of joint project implemen-
tation as a method for non-transparent privatization. The analysis of the cooperation
problem shows that in the nearest future it is important to conceptually draft and adopt a
strategy on the implementation of public—private partnership in which the directions and
limitations of activities aimed at harmonizing the actions of relevant institutions would
be clearly defined, and their functions and responsibilities firmly established. The stra-
tegy must be in line with changes in social policy, the market situation and must incor-
porate the possibility to adjust to any further changes in this field. The strategy should
include the mission of the main activities, its purposes and objectives. The principle of
the rule of state that “state institutions shall serve the people,” which is established in
the Constitution, must be respected. Thus, drafting of the strategy must be public and
proper conditions should be established for discussion on all possible public—private
partnership initiatives and limitations thereof.

3. Upon legitimizing the public—private partnership’s concept by law, all applicable
legal acts must be evaluated. The point of reference should be the grounding of this
concept and harmonization with other terms included in other legal acts. All termino-
logy must be revised in order to avoid inaccurate use of the public—private concept’s
content.

4. After an analysis of the positive and negative aspects of public—private partners-
hips, the need and the state of legitimizing of public—private cooperation, the author
suggests considering the possibility of legally regulating certain forms of public—pri-
vate partnership in Lithuania in more detail. We should take note of the opinion sha-
red by many researchers, who underline the legal contractual relations of partnership:
concession, shareholders, investment services, contract of works, sub-contract, supply
contract, service contracts, as a minimum between the awarding institution and conces-
sionaire (project developer).

Thus, these two sectors should cooperate by undertaking infrastructure develo-
pment projects, supported by state aid and private funding and at the same time sharing
a certain risk and responsibility.

5. The IPPP practice in the Republic of Lithuania has shown both positive and
negative aspects. However, it is important to take into account both the mistakes of
negative practice and the advantages of good practice with the view of developing the
IPPP in Lithuania into a strong legal institute that fosters the effective establishment of a
public—private cooperation system. Properly drafted IPPP projects would help maintain
the state’s competitive abilities and facilitate a positive public view.
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VIEéO]O IR PRIVATAUS SEKTORIU PARTNERYSTES
LIETUVOJE SUVOKIMAS

Zivilé Sutaviciené

Mykolo Romerio universitetas, Lietuva

Santrauka. Straipsnyje nagrinejama viesojo ir privataus sektoriaus partnerystes sam-
pratos (toliau — sampratos) vartojimas Lietwvoje bei jos kaita administracineje teiséje, vyks-
tant ekonominiams, politiniams ir kitiems socialiniams pokyciams. Siame straipsnyje, ana-
lizuojant mokslines publikacijas, teises aktus, konkreciy konferencijy medziaga, parodoma
viesojo ir privataus sektoriy sampratos geneze teises teortjoje, legislatyvinéje veikloje. Siekia-
ma atskleisti, kad ki dabar vyrauja viesojo ir privataus sektoriaus tikslesnes bei vieningos
sampratos visiems teises subjektams paieska ir jos teisinio vartojimo bitinybe, jgyvendinant
viesojo administravimo funkcijas. Papildant viesojo ir privataus sektoriy partnerystes suvo-
kima, konkreciais pavyzdziais teisinéje praktikoje siekiama yoertinti sampratos orientacinius,
Sfunkcinius bei skiriamuosius bruozus, nustatyti tinkama viesojo ber privataus sektoriy par-
tnerystes squokos apibrézima ir del jo pritarti, nusakyti sampratos suvokimo verte lemiancius
vetksnius. Straipsnyje pateikti praktiniar pavyzdziai suponuoja mintj, kad viesojo ir priva-
taus sektoriaus partnerystes suvokimas priklauso nuo konkreciai atlikty projekty naudos,
uztikrinant viesqjy interesq. Analizuojant sampratos suwvokimo kaitq, pabréZiama, jog veluo-
Jja istatymy, leidyba, atskleidZianti Sios sampratos teoring suvokima.
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Straipsnyje buvo iskelta hipoteze, kad viesojo ir privataus sektoriy partnerystes prasmes,
esmes paieska vien teisinéje erdvéje, neatsizvelgiant | esancius socialinius tarpdalykinius
rySius, apsunkino sios sampratos swvokima, galimybe daugiau remtis praturtinanciy jq kity
socialiniy moksly, integralia informacija, taip pat stabde partnerystes sklaidq Lietuvoje. Au-
tores pozisiriu, viesojo ir privataus sektoriy partnerystes kategorijos kilmes ir turinio kaitos
analize atskleidZia tokio bendradarbiavimo objektyvyji poreiki Lietuvoje. Pakeistas ir papil-
dytas kategorija ,,VieSojo ir privataus sektoriy partneryste investicijy istatymas bei papildyti
ir nawji priamtt kit teises aktar parodo viesojo bei privataus sektoriy sampratos aiskumo
poreiky Lietuvoje. Pati vieSojo ir privataus sektoriy partnerystes teisine kategorija atsirado
kiek paveluotai — 2009 m. birZelio 16 d., nors jstatymas privmitas pries desimtmety. PabréZia-
ma, kad jstatymu jteisinus viesosios ir privacios partnerystes squokq, turéty biti yoertinti visi
galiojantys teisés aktai. Cia atskaitos taskas biity Sios squokos pagrindimas bei suderinimas
su kitais teises aktuose galiojanciais terminais.

Reiksminiai ZodZiai: viesasis ir privatus sektoriai, vieSojo ir privataus sektoriy par-
tneryste, koncesija, viesoji paslauga.
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