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Introduction

Aim of this article is to provide information on rstitutional right to university
education and its implementation in the legal systedf Czech Republic. Also the
political impact on decision making of public unigities in this field is mentioned. A
special attention pays to the fact, that free etitucan Czech public universities is
accessible for everyone irrespective of their metiity.

Education, as one of the basic human rights (attlaa regards the attention
paid and importance attributed to it), is one of #ey areas to which prominent
international organisations pay their attentione Tost important of them on global
scale, i. e.the United Nations Educational, Scientific and Qtdf Organization
(UNESCO) believes that education is the key to social emshomic development.
Education for all is considered to be the rightpstewards creating a global
knowledge society promoting culture and peace bcateng diversity and protecting
human rights. In the field of higher education, UNED deals with the following
topics: reform and innovation, international unsigr cooperation, quality
assurance and recognition [22]. In October 1998, UNESCO World Conference
on Higher Education in the Twenty-first Century ptim theWorld Declaration on
Higher Education for the Twenty-first Century: Visi and Action It does not
concern right to higher education itself, rathedétls with the crucial features and
challenges in higher education.
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In European context, mention should be made oCtinencil of Europgwhich sets
for itself a number of education objectives, cdimgisin the implementation of important
projects involving school and out-of-school edwwafjintroduction of policies, curricula
and methods), sharing ideas, experience and rbsesalts, support for mutual contacts
and exchange events, networking and encouragingoaewerships, support for interna-
tional recognition of received training, publishiafjstudies, manuals and other practical
materials for policy makers and teachers and ceatipa with other European institutions
and non-governmental organisations. As follows fthenArt 2 of theAdditional Protocol
to the European Convention for the Protection ofrtdn Rights and Fundamental Free-
doms[3], the Council of Europe recognizes right to @ttion as one of the fundamental
rights. It does not, however, put the same acoehttgeneral right to higher education.

The right to education is stipulated in major intgional treatieon the legal
status of individuals and human rights protectibhe most important ones include,
for example, Art. 26 of th&lniversal Declaration of Human Righfis], Art. 13 of the
International Covenanbn Economic, Social and Cultural Righ®§ and Art. 2, Right
to Education, of theAdditional Protocol to the European Convention ftire
Protection of Human Rights and Fundamental Freedf8hsThe binding nature and
primacy in application of the ratified and promukg international treaties in the
legal system of the Czech Republic are based onlA@rtof Constitutional Act No.
1/1993 Coll., the Constitution of the Czech Republhereinafter also the
“Constitution”). The binding nature of potentiabjgments of international courts can
also be derived from international treaties bindipgn the Czech Republic.

Czech constitutional right to education andCzech education system

The basic regulation of human rights in the Czedall system, including the right to
education, is stipulated by Resolution of the Eliesi of the Czech National Council No.
2/1993 Call., on promulgation of theéharter of Fundamental Rights and Freedoass
part of the constitutional order of the Czech Répufhereinafter the “Charter”); the
Charter represents a catalogue of human righteilCzech constitutional order. Together
with Constitutional Act No. 1/1993 Caoll., the Cadhgion of the Czech Republic, they
form the main constitutional documents of the CZARepublic.

The general regulation of the right to educationt@ioed in the Charter is intended
for every human being irrespective of nationaldyigin, membership in a national or
ethnic minority, property, birth or other statussinot bound to the fulfilment of any other
conditions such as age or economic capacity.ptdabably in view of the intellectual and
volitional maturity of an individual at an earlyeagh comparison with the importance of
education for the freedom of personal developnseial inclusion and the exercise of his
or her other fundamental freedoms [16, p. 481] that right to education is partly
designed as an obligation in that there are 9 yefaompulsory schooling. Citizens
constituting national and ethnic minorities areoajsiaranteed the right to education in
their language under conditions set by law [7, 8¢ 14].

Throughout Czech history, education has been redavdth great respect and
groups of people who would not have received atucation in other countries often
did so here [14, p. 23]. Since the soviet timesA8)9there are three basic levels of
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education in the Czech Republic: elementary edocaim basic schools (recently

taking nine years), secondary educatiom grammar schools and vocational and
technical schools (taking usually three to fourrggd7] and higher education in

universities/institutes of higher learning (takingually three to five years of regular
study depending on the study programme or combimati them) [6].

Next to the higher education, tertiary educatiowees also higher vocational
education. Traditionally, higher education is pd®d by institutions of higher learning
at levels ISCEB 5A and 6, while higher vocational education isvided by more
practically oriented schools (ISCED 5B) [24, p. 146

Higher education institutions are either of uningrg24 public, 2 state, and 3 private
institution s in 2010) or non-university types {Ibfic, 42 private institutions25, p. 7].
Only institutes of higher learning providing alpgs of degree programmes as well as
related scholarly, scientific, research, developeatistic and other creative activities are
the university type; only they may use as parhefrtname the term “university” or verbal
derivatives of this term. Higher education insiin$ of the non-university type provide
Bachelor's degree programmes and may also carrjvlester’'s degree programmes as
well as related research, development, artisticoétmer creative activities [6, Sec. 2 (3,4)].

As explained below, the most importacwmponentsof the higher education
system in the Czech Republic are the public unitiess (institutions of higher
learning). They are subjekt to autononstate authorities may only intervene in the
activities of public higher education institutioos the basis and within the confines of
the law and in a manner established by the [Bwsec. 6(3)].

Governance of higher education

Central body of higher education governaic®inistry of education, youth and
sports. It is responsible for public administration inuedtion, for its development and
policies and international cooperation. The Ministf education, youth and sports
decides the funding of public universities and supes the autonomy of universities in
strictly defined areas. With respect to decisidnthe national accreditation authofity
the Accreditation Commission — it grants accreititest of degree programmes and state
permissions to legal entities wishing to operatpragte universities.

The representative bodies of higher educationtutistns are the Council of Higher
Education Institutior’s consisting of members of academic communitisslu@ing aca-
demic staff members and students) of higher edurcartistitutions, delegated by their

! After completing compulsory schooling, 96 % of teech population (in relation to the age
cohort of 15 to 18-year-old youths) continue stadie non-compulsory upper secondary
education. [23, p. 7].

2 UNESCO International Standard Classification ofi€ation.

3 http://www.msmt.cz/.

4 Accreditation Commissiois concerned for the quality of higher educationd ararries out
comprehensive evaluation of the teaching, schqlatyentific, research, development and
innovative, artistic and other creative activitiehigher education institution§20].

® http://www.radavs.cz.
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academic senates (further in the chaPtaslic University and the Czech Rectors’ Confe-
rencé, a body composed of representatives of higheragidadnstitutions [6, Sec. 92].

Public universities are legal entities under pulatie. They are bestowed with auto-
nomous competence under which internal autonomodisdexercise clearly defined po-
wers. As autonomous entities, they have their owdygbts, whose income, in accordance
with the Higher Education Act, consists primarilfy allocations from the State budget,
study-related fees, revenues on property and analitactivities, revenues from donations
and inheritance and other income from the Statgdiu@tate funds and municipal budgets
(see the table 2). Public universities are manbgehdeir own autonomous and other bodies
with various levels of mutual links and responégipitelations. A list of public higher-
education institutions is attached to the Highardation Act as its Appendix No. 1.

In addition to public universities, the Czech Std$® provides free educationSiate
universities(institutes of higher learning) The primary purpose of the latter is to train
experts for strategic forces of the State rattean tb provide general university education.
State universities therefore do not have legalgoedity, the University of Defence in
Brno is a part of the Ministry of Defence and Armieafces and the Policy Academy in
Prague is a part of the Czech Republic; do not amnproperty and financial means are
allocated to them from the budgetary chapters efctimpetent ministriésTheir bodies
share certain competences with the relevant nmiessaind ministers (see the Table 1).

To complete the information on Czech higher edocasystem, also the third
type of universities appears in the field of higleelucation: theprivate universities
(institutes of higher learning). As not funded heg tState, they are subject to a deeper
autonomy of internal governing and directing. A¢ game time, as will be mentioned
thereinafter, they have the right to collect tuitfees [6, Sec. 59].

Table 1 Categories of institutes of higher learnind6, Sec. 5-43, 94-95]

Public university Private university State university
Legal entity | Public legal entity Private legal entity No legargonality
Funding Basically state Basically on their own  State
Governing | Autonomous and otherf The entities’ bodies & | Ministry (of Defence ang
and bodies autonomous and other| Armed Forces / of Inter-
directing bodies ior) and other bodies
Establishing | Law Establishment of the entji-Law
(dissolving) ty & state permission

Structure of responsibility relations within a pohiniversity is presented in Figure 1.
The most important academic body is theademic senatelt is an autonomous
representative academic body, consisted of orgétthione half of students (and rest of the
academic staff), which is directly elected by tleademic staff and students. Academic

® http://crc.muni.cz/.
" The University of Defence in Brno and the Poliocyaflemy in Prague.
8 The Ministry of Defence and the Ministry of Interi
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senate votes on proposals to nominate (or disthissgctor, the head of the university.
Both academic senate and rector cooperats on teiostiot the other academic bodies —
the scientific boardand thedisciplinary committeeWhile the academic senate expresses
its (unbinding) view on the rectors appointmentsd(aismisses) of Vice-Rectors, no
previous expression of the academc senate is némdagupointment of the bursar.

President of the
Czech Republic

|

Scientific Board

Disciplinary Committee

—
Academic —
Senat Rector |
ke Bursar
i “.‘ Ny Board of Trustees
ya L - (appointed by Minister of
/ Education)
¥ v N __: ----------------------------------------
Faculty HET's institutes Other units

(and it's bodies)

Figure 1: Structure of responsibility relationshiita public university [18, p. 99]

Thebursaris not an academic body, it is rather the opegdtiody. It is responsible
for the financial management and internal admatistn. Out of the influence of the
public university bodies is thboard of trusteesa supervising body of the public
university, which supervise the real estate and tégue property movements.

Public higher education institutions may be diviid®d the faculties, higher education
institution institutes, other units focusing on cteag, scholarly, scientific, research,
development, artistic and other creative activiiied units providing information services
and specialized units for cultural and sports gty accommodation and catering and
operational units. Those parts are subject toigethautonomy of the university governing.

Right to charge-free education at universities

Czech constitutional right to education, as well Sievakian, is designed as
charge-free at elementary schools, secondary ssteual universities (institutes of
higher learning) established by the State (inclgdinhools established by local and
regional governments). Nine years of schoolingoimpulsory at the elementary level,
while receiving education at a secondary schoolatsthe very least, generally
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desirablée’. University education is also socially beneficathough its provision is not
as feasible and indeed desirable as at lower |®fedslucation. Its charge-free nature
is therefore significantly limited and is stipuldteas conditional. In Czech
constitutional law, these preconditions for unitgreducation consist in theapacity
of societyandparticular skills of the given citizef®, Art. 33(2)].

The free nature of education, regardless the le¥@&ducation, is not under-
stood so broadly in Czech law as to imply that #tete should bear all the costs
that arise in the exercise of the right to educstimcluding free provision of
textbooks and other teaching materials. On theraoptaccording to Award of the
Constitutional Courf of 13 June 1995, File No. PI. US 25/94, free etiooais
limited to the duty of the State tiear the costs of establishing schools and school
establishments, their operation and maintenaacel, in particular,t does not
require payment of so-called tuition festsprimary and secondary schools.

A similar approach can be expected in relatiorht ¢ontent of the right to free
education atuniversities (institutes of higher learningyvhich is confined by the
boundaries set out by the Charter (based on pkaticitizen’s ability and the capacity
of society). The State is certainly not responsiiole providing university students
with sufficient resources allowing them not to istvéheir own financial means in their
study. In addition, although secondary schoolingpale factolimits the right to
education at a particular institution based ondhpability of society (capacity) and
particular citizen’s ability (only the most successones are admitted), certain
differences can be found: while the capability otisty (vacancies) at secondary
educational establishments do not allow everyonettoly at any school of their
choice, they will generally obtain a place at aailable secondary school (although it
is indisputable that e. g. academic secondary $shpyovide education of a different
scope and content than technical vocational estabknts). In contrast, as a result of
the obvious excess of demand for free universitycation over the supply of such
education causes, some prospective students musjeloted each yedr

Finally, the natural limits to access to a particulniversity were emphasised by
the Constitutional Court in its award of 3 April¥®[10], where it ruled that théght
to university education cannot be seen as a fundtaheight in the sense that
everyone would have the right to study at a unityees their choice and that the State
would be obliged to guarantee everyone the educatidheir choice.

The constitutionally guaranteed right to free ediocaat Czech universities based
on particular citizen’s ability and capacity of &g is exercised through institutions
established by the State that serve public needsautonomous legal entities of public
law [12, pp. 11-51]: public universities (institatef higher learning). Their status, as

° At least the system established in the territdrghe Czech Republic suggests that there is
general consensus on the need for secondary educatid that some form of secondary
education can be accomplished essentially by anyrmewishes to study it.

10 http://www.usoud.cz/view/interneten.

1n According to the data of the Institute for Infortioa on Education, the success rate of Czech
nationals who applied for bachelor’s study prograarand “long” master’s study programmes
was 76 %in the admission process for the acadeeaic 3010/2011 [16].
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the status of other kinds of institutes of highearhing, is regulated by Act No.
111/1998 Coll., on universities and amending ampkmenting other laws (the Higher
Education Act) (hereinafter the “Higher Educatioct’or also the “Act”).

As mentioned above, the constitutionally guarantigd to free university education
is exercised through the public universities (tngts of higher learning). They are
bestowed with autonomous competence under whiemeitautonomous bodies exercise
clearly defined powers.

Although the Higher Education Act tasks public wmsities with making
university education in a foreign language subjec fee [6, Sec. 58(5)], it does not
permit fees for university education in the Czeshglage’. Taking account of the
constitutional limitation according to whitchxes and fees may be imposed only on the
basis of the law5, Art. 11(5)], in reality, it extends the right tfree university
education in the Czech language to anyone who ntketsonditions for admission
(see the chaptarerifying the right to free education at universgi

Paid education

In addition to the above-described right to freeocation at elementary schools,
secondary schools and universities, the Charter adsnits paid education at schools
established by persons other than the State —tgrrdities. Such schools, often called
private (although they also include church schools) mayenth& provision of education
subject to the recipient’s obligation to pay fae #ervices received, i.e. to gaition fees

Higher vocational schools are a special elemettiénCzech educational system.
Although they provide education only to those whavén attained secondary
education, they do not provide university leveleation. Education at these schools is
always provided in exchange for payment, includimgschools established by the
State. According to the Award of the ConstitutioGalurt of 19 December 1995 [9],
this cannot be regarded as unconstitutional, becams the one hand, higher
vocational schools are part of the educational esystbut on the other hand they
represent a type of schools that differs from sdaonschools because admission to
these schools is conditional on previous attainntérgecondary education. As such,
higher vocational schools go beyond the framewdikrticle 33 (2) of the Charter of
Fundamental Rights and Freedoms stipulating fineconditional — author’s note]
right of citizens to free education at elementamyd asecondary schoolsThe
Constitutional Court further stated that the righfree education at universities, under
which education at higher vocational schools c@ddsibly fall®, is also conditional
on the capacity of society. If society lacks the@amity to provide free education at
higher vocational schools, its non-provision cari®tegarded as unconstitutional.

Potential introduction of tuition fees or regisivat feed* at public universities
should be understood in the context of the aboeev\df the Constitutional Court,

12 It should be noted here that university educatioes not include lifelong learning under Section
60 of the Act and education in an internationadlyagnised course under Section 60a of the Act.

3 1n recent years, education provided by higher tional schools and universities has become
known under the collective term “tertiary education

14 Registration fees make registration for the neéage of studies (typically a semester or
academic year) conditional on a fee paid for regfign.
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which emphasises the role of thapacity of societyBoth terms have recently been
subject to lively contention in the Czech Repubpeyrticularly at political level:
registration fees as a political step achievableabyending the existing Higher
Education Act, tuition fees as the subject of bevadiscussion following after the
preparation of the new Higher Education Act [cf].11

The author does not comment on advisability ofoidtiction of such payments;
nevertheless, from the legal viewpoint, she agvatsthe view that non-provision of
free university education is not unconstitutionfakociety is no longer capable of
providing it for free. The more, it is not uncomstional, in her opinion, to provide
partly freeeducation, i.e. education for a payment which duzscorrespond to the
actual costs but only to their part.

Today, the Charter of Fundamental Rights and Fraedeermits [5, Art. 33(3)],
and the Higher Education Act creates grounds fog provision of university
education in exchange for paymentpaivate universitiesThese schools are not, in
contrast to public and State universities, fundecharily from public sources and
must obtain means for educational activities indejeatly. To this end, as already
suggested, they have the right to collect tuitieesf[16].

In reality, public universities are also entitled tmake educational activities
subject to payment. However, this activity in ifsslust not lead to obtaining Czech
university education. Public universities may pdavipaid education in the form of
lifelong learning programmeg6, Sec. 60]and education in an internationally
recognised coursgs, Sec. 60a]. Another type of education in exgjeafor payment
was introduced into legislation only in response th® practice where public
universities began to provide university educationthe basis of accreditation from
foreign universities (i.e. foreign university edtion)"™.

The former type — lifelong learning — allows forde@pendent provision of
individual courses as well as education in coummsogous to study programmes.
The Act does not rule out that subjects completétinva lifelong learning course
could be recognised in subsequent studies in aredited study programme (i.e.
standard university studies).

Verifying the right to free education at universities

The constitutional right to free university eduoaticould not be exercised without
the existence of public universities. Given thegifile of legality®, its limits could not be
applied without a mechanism of verifying compliamgéh the conditions for granting the
right to free university education. This mechanistine admission process.

The conditions of the admission process the basic tool employed within this
mechanism [6, Sec. 49(5)]. They are announcedbéc university not later than 4
months before the end of the deadline for submngitdpplications. To be legal, the
conditions must be approved by the academic seBgteneans of these conditions,

15 Typically in programmes leading to the attainmeiBA and LLM degrees [13].
8 The executive bodies of public administration daronly what the law permits (prescribes),
under set conditions and in the manner anticipayeldw.
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the university specifies its understanding of #xguirements for the applicant’s ability
and the capacity of society, while respecting legateria. In addition, general
requirements for the applicant’'s ability are set ou the Higher Education Act
through the requirement for previous completed atioe.

The Act stipulates that admission to bachelor'slgtor master’s study (other than
follow-up master’s study) is conditional (in othtban art fields) on the attainment of
full secondary education (passing the school-leperamination). Attainment of (at
least) the bachelor's degree is a general predondior admission to a follow-up
master's study programme. Admission to doctoradisti is conditional on the
attainment of master’s education. These condittipsilated by law are general and,
as such, they apply in the admission process aCaegh university.

In addition, a university may also establish speataility-related conditions for
admission that pertain to certain knowledge, abilidlents or academic performance
during previous studies [6, Sec. 49(1)]. These itiond are established by each university
independently of governmental policies, social deinar any other external factors. To
the extent that legal limits are respected, therdehation of the requirements for the
abilities of the admitted students falls fully viitthe autonomous competence of public
universities (in the legal sense); forming an irghefent opinion on what the students
admitted for a particular study field should knombe capable of doing can be regarded as
a manifestation of the academic freedom of theqodat university (faculty).

The constitutionally stipulated@bility of a particular citizen which the law
translates into particular knowledge, abilities tafents or academic performance
during previous studies, is usually verified by antrance examination. The
examination yields an order of candidates whiclo alsables the university to verify
whether the capacity limits can be met (capabditysociety). However, as indicated
below, universities are in fact not so independeestablishing capacity limits.

As described above, the law sets out only minimequirements for the ability of a
particular citizen (demands for the attained l@fedducation) as a precondition for access
to free university education. Other (ability) regments are established within the
autonomous competence of a given university. Rategtermination of the maximum
number of students to be admitted also falls withé@ir autonomous competence. Thus, in
accordance with the law, it is the particular ursitg that gives these two constitutional
limits a specific form, if we disregard the requient for a previous level of education.

In reality, in determining the maximum number ofidents to be admitted, as
reflexion of the constitutional condition concemithe capacity of sociely, universities
base their considerations on political decisionsutflic authorities — the government, who
decides on the budget of Ministry of education,tiiaand sports, and the Ministry, who
decides on budget of universities. Universities)seguently, are supposed to negotiate
student numbers with the Ministry [21, p. 44]. $& amount of money universities
receive from the State budget in a given yeardsed a political decision. Similarly, the
decision on the criteria for allocating these fuisdso less political.

Y This condition implies, that the Czech Republite(society of the Czech citizens) is not
capable to assure the free higher education fayewe. Its (financal) resource is limited.
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The government strategy has been rather varialttésimespect over the recent years.
In simple terms, it has evolved as follows: in e 1990s, the left-wing governments
intended to massively increase the numbers of tsiiyestudents; universities were
therefore funded based on student numbers, witthasigp on newly admitted students.
The State was willing to pay for all students, rdgss of the overall number. The motive
was particularly to increase the proportion of ersity graduates in the population to the
EU average as the Czech Republic’s figure was tilh@ £onsiderably lower. With this
policy, universities in the Czech Republic consatiy increased student numbers. Doing
this was economically reasonable. This indire&tyto expansion of newly built teaching
facilities — university campuses. After 2006, watithange in political representation (the
rise of a right-wing government), the State begaregulate student numbers as it was no
longer willing to pay universities for more studetitan they already had. Subsequently,
the amount expended by the State on one studemediased and new criteria for funding
were introduced (scientific output of the institutj number of graduates). [19]

The existing method of funding motivates univeesitito reduce the overall
numbers of students, whether by decreasing the ersmdif students for which the
State is willing to pay them or by further reducitmg amount paid for one student.
Universities obviously must respond to this sitiatiHowever, as bodies executing
public authority, they cannot effectively regulateident numbers other than through
the admission process. They can no longer withdhearight to study from a student
to whom the right has already been granted in tt, pother than on grounds of
failure to perform the study curriculum or on grdsrof unlawful conduct.

Thus, the right to free education exercised by ensities is conditional; however,
once granted, it can no longer be withdrawn othantby the student’s fault. It is
therefore only in the admission process that puldiversities can apply a political
decision following from the constitutionally anpeitedcapacity of society

Conclusions

1. The right to free education is implemented bstifations established and
funded by the State; in university education, grisnarily includes institutions called
public universities. Access to free university emtian in the Czech Republic is
conditional on the particular citizen’s ability atite capacity of society, which mostly
means financial abilities of the State.

2. On the basis of its own autonomous discretibe, tiniversity may also
establish other ability-related conditions for agsinn to study that pertain to certain
knowledge, abilities, talents or academic perforoeaduring previous studies. It is
also entitled to autonomously establish the maximumbers of applicants to be
admitted, although this particular decision is famentally influenced by the
expected financial means from the State budget.

3. While the Czech Charter of Fundamental RightsEnreedoms expressly grants
the right to free university education only ¢dizens i. e. presently by nature, the
citizens of the European Union, the Higher Educefict in no way limits the right by
nationality and does not even create grounds fer @zech public universities
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themselves to regulate the free nature of educafldrerefore the right to free
university education (in public universities) iretlEzech language is open to nationals
of all countries insofar as they can demonstratbeéradmission process that they have
attained the relevant level of previous educafiooomply with the special ability
preconditions established by the university and-diselt of their entrance examination
places them within the limit for the number of atted students.
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Veronika Kudrova
Teisé j universitetinj issilavinima Cekijos Respublikoje
Anotacija

Straipsnyje aptariamas tégsi universitetin iSsilavinimy igyvendinimasCekijos Respub-
likoje. Teis; i universitetin iSsilavinimy igyvendina valstys jsteigtos ir jos finansuojamos
institucijos — vig pirma valstybiniai universitetai. KonstitucijojepibréZzta galimyls gauti
nemokam universitetin iSsilavinimy Cekijos Respublikoje priklauso nuo paties piliegekjimy,
kurie vertinami priimant pilieti konkrety universited. AukStojo moksldstatyme taip pat numatyti
ankstesnio pasiekto iSsilavinimo reikalavimai. Sawmziira universitetai taip pat gali nurodyti
kitas su stojatiojo gekgjimais susijusias ptmimo slygas. Universitetai turi autonongirteis:
nuspesti maksimal priimamy studijucti asmem skatiy. RemiantisCekijos konstitucija, galima
siekti ir mokamo iSsilavinimo. Mokamas iSsilavininteikiamas privduose universitetuose, nors
istatymu leidziama, kad ir valstybiniuose univetsitse gali bti teikiamas privatus iSsilavinimas
rengiant tarptautiniu mastu pripstamus kursus. Juos baigus gaunamas universitg§itésinimas
pagal kitos Saliegstatymus arbadfus mokymosi vig gyveninmg programas.
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