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Abstract. Russia’s audacious, unprecedented, illegal invasion of Ukraine, which began in a hybrid form in February 2014 before 

escalating into a full-scale invasion on February 24, 2022, has brought with it a significant amount of destruction, multibillion-dollar 

losses, and damage beyond measure – both to the whole state and to each individual Ukrainian resident. As a result of Russian aggression, 

thousands of civilians have been killed, dozens of cities have been damaged by shelling and airstrikes, and countless enterprises, medical 

institutions, educational institutions, cultural heritage monuments, kilometres of road, and residential buildings have been destroyed. The 

war continues, meaning that the damage caused to Ukraine by Russia is steadily increasing with each new day. Since the beginning of 

the full-scale war, one of the most important tasks has been to find ways and means for post-war reconstruction in Ukraine, as well as 

for the payment of compensation to the victims of the war. These compensation mechanisms should be implemented alongside those that 

come at the expense of the funds of the Russian Federation, which, accordingly, necessitates the lawful capture of these funds from an 

array of possible sources (sovereign assets of the Russian Federation, the assets of Russian oligarchs, etc.). After the Russian invasion of 

Ukraine, civilized countries froze the assets of the external foreign exchange reserve of the central bank of the Russian Federation, along 

with the private assets of Russian oligarchs. After freezing assets, the next step on the path towards transferring to Ukraine the assets and 

funds of the Russian Federation (both sovereign assets and those of private persons), which are located in many countries around the 

world, should be their confiscation, since freezing alone is not an effective measure. An important task is to help states take this step and 

develop appropriate confiscation mechanisms in their national legislation. This article is devoted to the study of this issue, as well as to 

the comparative analysis of that which has already been achieved in this field. 
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Introduction 

 

Russia’s audacious, unprecedented, illegal invasion of Ukraine, which began in a hybrid form in February 2014 

before escalating into a full-scale invasion on February 24, 2022, has brought with it a significant amount of 

destruction, multibillion-dollar losses, and damage beyond measure – both to the whole state and to each 

individual Ukrainian resident. As a result of Russian aggression, thousands of civilians have been killed, dozens 
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of cities have been damaged due to shelling and airstrikes, and countless enterprises, medical institutions, 

educational institutions, cultural heritage monuments, kilometres of road, and residential buildings have been 

destroyed.  

 

The concept of hybrid warfare lacks a universally agreed definition in international law, leading to a plurality of 

interpretations. When discussing hybrid warfare in Ukraine, we refer to the combination of combat and 

information operations conducted by Russia since 2014, which aligns with the definition proposed by Arsalan 

Bilal (2021) in the NATO Review. According to Bilal, hybrid warfare entails the interplay between or fusion of 

conventional and unconventional instruments of power and tools of subversion. Bilal highlights two 

characteristics of hybrid warfare: the line between wartime and peacetime is rendered obscure, and hybrid 

attacks are generally marked by considerable vagueness. Russia invaded Crimea in 2014 and achieved its 

objectives by conflating deniable special forces, local armed actors, economic clout, disinformation, and the 

exploitation of socio-political polarization in Ukraine (Bilal, 2021). James K. Wither (2020) notes in his research 

that the term hybrid warfare attempts to capture the complexity of 21st-century warfare, which involves a 

multiplicity of actors and blurs the traditional distinctions between types of armed conflict, and even between 

war and peace. Although hybrid warfare is a Western term, not Russian, various hostile Russian activities – 

from the covert use of special forces to election manipulation and economic coercion – have been labelled 

hybrid, causing growing alarm in Western security establishments. Definitions of hybrid warfare emphasize the 

blending of conventional and irregular approaches across the full spectrum of conflict. Russia’s actions in 

Ukraine in 2014 brought the concept of hybrid warfare to prominence. Western commentators found hybrid to 

be the most appropriate term to describe the variety of methods employed by Russia during its annexation of 

Crimea and its support for rebel militant groups in eastern Ukraine. Russian techniques included the traditional 

combination of conventional and irregular combat operations, along with the sponsorship of political protests, 

economic coercion, cyber operations, and, in particular, an intense disinformation campaign (Wither, 2020). 

Similar definitions are provided in the Cambridge Dictionary and by the Institute for the Study of War (Mason, 

2020). 

 

As of September 1, 2023, data from the Kyiv School of Economics revealed that the documented direct damage 

inflicted upon Ukraine’s infrastructure by Russia’s full-scale invasion had surged to a total of $151.2 billion 

(KSE Institute, 2023a). In turn, the amount of indirect damage caused to the assets of enterprises, industry, the 

agro-industrial complex and land resources, the energy sector, and infrastructure facilities (transport 

infrastructure, road facilities, railway infrastructure, as well as the aviation industry and the port industry) was 

$265.6 billion. This also included the cost of demining (around $41 billion, which is 15.4% of the total estimate 

of indirect damage) (KSE Institute, 2023b), because the total area of mined territories in Ukraine as a result of 

Russian aggression, as of March 2023, was over 174,000 km2 – twice the area of Austria (Ukrinform, 2023a).  

 

It is important to outline what exactly Ukraine considers to be subject to compensation, since this will also affect 

fluctuations in the overall assessment of damages and the amount sufficient for reconstruction to be completed. 

According to the information provided in the reports of the Kyiv School of Economics – which are developed 

jointly with Ukraine’s Ministry of Communities, Territories and Infrastructure Development, the Ministry of 

Economy, the Ministry of Health, under the coordination of the Ministry of Reintegration of the temporarily 

occupied territories of Ukraine, and in cooperation with other relevant ministries and the National Bank – direct 

and indirect losses to the Ukrainian economy are subject to mandatory assessment and further compensation. 

Direct losses, as per the World Bank methodology, refer to the harm or destruction, either complete or partial, 

inflicted upon Ukraine’s physical infrastructure by the war. On the other hand, indirect losses, also in accordance 

with the World Bank methodology, encompass alterations in economic flows resulting from the war. These 

include income decline across different economic sectors, additional expenses tied to the conflict, and 

prospective losses that the economy will endure due to the ongoing war (KSE Institute, 2023b). 

 

The war continues, which means that the damage caused to Ukraine by Russia is steadily increasing with each 

new day.  

 

Since the beginning of the full-scale war, one of the most important tasks has been to find ways and means for 

post-war reconstruction in Ukraine, as well as for the payment of compensation to the victims of the war. These 

compensation mechanisms should be implemented alongside those that come at the expense of the funds of the 
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Russian Federation, which, accordingly, necessitates the lawful capture of these funds from an array of possible 

sources (sovereign assets of the Russian Federation, the assets of Russian oligarchs, etc.). Obviously, voluntary 

reparations from Russia should not be expected at the moment. At the same time, the discovery and application 

of effective mechanisms for such forms of compensation may encourage representatives of the Russian 

Federation to change their intentions, including the cessation of active hostilities in Ukraine. 

 

The issues of finding funds to compensate for the damage caused and the individual decisions of some countries 

regarding this mainly emerge due to the absence of a unified international mechanism sanctioned by a specific 

international organization, such as the United Nations (UN). However, certain progressive shifts have been 

observed within the European space, which are discussed in greater detail in this article. Additionally, alongside 

the issues of the compensation mechanism, there are ongoing discussions regarding Russia’s immunity as a state 

and a subject of international public law, and the possibility of using its assets without direct consent. The issue 

of Russia’s immunity was analyzed by the authors in another study, in which, based on international experience 

and the positions of international and national courts, it was concluded that Russia does not have immunity in 

cases related to compensation for war damages (Izarova et al., 2023). 

 

After the Russian invasion of Ukraine, civilized countries froze the assets of the external foreign exchange 

reserve of the central bank of the Russian Federation, amounting to around $300 billion (Trib & Tolentino, 

2023). The exact amount frozen is unknown, as the latest asset data comes from December 2021 (Hilgenstock, 

2022). As part of the tenth package of sanctions, the European Union (EU) obliged all banks to indicate the 

exact amount of frozen Russian assets (Nardelli, 2023). 

 

Along with the state assets of the Russian Federation, the private assets of accomplices of the war have also 

been frozen. This occurred after the adoption of international sanctions against citizens or legal entities that 

support the Kremlin and participate in the war in Ukraine (Khutor, 2023a). The joint G7, EU, and Australian 

task force on Russian Elites, Proxies, and Oligarchs (REPO) has identified Russian assets worth around $280 

billion, according to a statement by G7 finance ministers and central bank leaders on October 12, 2023 (Radio 

Liberty, 2023b). 

 

The lack of clear and systematic data on the total amount of frozen assets leads to the conclusion that it is 

necessary to audit these assets and create a special register containing open data on the main information about 

them (Khutor, 2023b). Taking these measures is critical, as they will allow assets to be monitored by 

stakeholders and will ensure their preservation. 

 

After freezing assets, the next step on the path towards transferring to Ukraine the assets and funds of the Russian 

Federation (both sovereign assets and those of private persons), which are located in many countries around the 

world, should be their confiscation, since freezing alone is not an effective measure.  

 

An important task is to help states take this step and develop appropriate confiscation mechanisms in their 

national legislation. In September 2023, Prime Minister Denys Shmyhal said that Ukraine had made progress in 

negotiations with the United States (US), Canada, and the EU on the confiscation of Russian assets, and although 

none of Ukraine’s partners had doubts about the assets of Russian oligarchs, there was a difficult discussion 

about the sovereign assets of the Russian Federation (Ukrinform, 2023b). It is already possible to discuss certain 

achievements in this direction and the transfer of the first assets to Ukraine, which will be outlined below.  

 

It is necessary to analyze each case in more detail – in particular, to dwell on the experience of several countries 

that have introduced mechanisms for confiscating the assets of the Russian Federation or are in the process of 

doing so. The practice of arbitration regarding compensation for damage caused by the actions of the Russian 

Federation as part of its occupation are studied separately in this paper, and include decisions in the following 

cases: PJSC Ukrnafta v. The Russian Federation (2019); Stabil LLC et al. v. The Russian Federation (2019); 

Everest Estate LLC et al. v. The Russian Federation (2018); Oschadbank v. The Russian Federation (2018); 

PJSC DTEK Krymenergo v. The Russian Federation (2023); and others. The study of these cases will allow 

conclusions to be drawn about the most effective ways to compensate for the damage caused by the war in 

Ukraine and restore justice for its victims. 
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Considering the above, it is necessary to emphasize the purpose of this research, which is primarily to identify 

the main trends in and approaches to the problem of confiscating Russian assets for the purpose of further 

compensating for the damage caused by Russia’s war against Ukraine, using the confiscation of funds in certain 

countries – such as Canada, the USA, the United Kingdom, Belgium, Estonia, and Switzerland – as an example. 

These countries were chosen due to their positive experience in implementing special mechanisms for 

confiscation and compensation, and are studied alongside the concept proposed by the Council of Europe and 

its current implementation.  

 

To achieve this goal, the following tasks were outlined. First of all, the legal regulation of confiscation issues in 

the selected countries and the background of the existing mechanisms for confiscating Russian assets were 

examined. As part of this, draft laws that are either in development, under consideration, or have already been 

adopted by parliament and are awaiting signature were investigated. The next task was to conduct a comparative 

analysis of the studied mechanisms and determine their prospects. An important part of this work involved 

searching for and analyzing precedents for these mechanisms in practice and their results for Ukraine. 

Additionally, attention was paid to historical factors and precedents that could serve as examples for the present. 

This also involved an attempt to propose and explore existing alternative compensation methods that do not 

require the creation of special procedures, such as resorting to international arbitration, and their success rates. 

In carrying out these tasks, an appropriate research methodology was utilized. The main methods applied in this 

research included the empirical method of description, which was implemented through the description of the 

key points of the legal acts studied. The comparative analysis method was applied through the comparison of 

the proposed documents, and the historical comparison method allowed parallels to be drawn between past and 

present. These methods enabled existing practices to be correlated and their positive and negative aspects to be 

highlighted, as well as providing an understanding of the trends in their further development. In the conclusions 

of this paper, the generalization method is used to briefly summarize the current situation and identify promising 

directions for future research. 

 

1. Mechanisms for the confiscation of Russian assets abroad: First experiences 

 

1.1. Canada’s experience 

 

Canada was the first to start down the path of asset confiscation, during which the possibility of using confiscated 

Russian assets, sanctioned due to the war, to support Ukraine was legally defined for the first time. Canada froze 

$16 billion of Russian sovereign assets and $400 million of private assets, which are relatively insignificant 

amounts compared to those frozen in other Western countries, but the signal this sent to other countries and the 

importance of this precedent cannot be overestimated (CBC News, 2022; Khutor, 2023a). 

 

The relevant amendments to the Special Economic Measures Act (SEMA) were approved by the Senate of 

Canada on June 23, 2022 (Budget Implementation Act, 2022, Art. 436). According to these amendments, both 

property belonging to a foreign state and property belonging to private individuals are subject to confiscation. 

Property encompasses various forms, including real or personal, immovable or movable, tangible or intangible, 

and corporeal or incorporeal; it encompasses money, funds, currency, digital assets, and virtual currency.  

 

The objective of this legislation was to empower the Canadian government to implement economic measures 

against specific individuals under certain conditions (SEMA, 2023). These circumstances arise when an 

international organization comprising states or an association of states, of which Canada is a member, issues a 

call for such actions. This response is prompted by instances involving a grave breach of international peace and 

security, the occurrence of gross and systematic human rights violations in a foreign state, or the commission of 

acts of significant corruption involving a national of a foreign state.  

 

Although SEMA does not clearly define what exactly is meant by an “association of states,” it is quite possible 

to assume that it concerns the G7 or another coalition of states formed within the framework of a multilateral 

international treaty concluded to provide compensation to war victims (Horodysky & Sherengovsky, 2022). In 

particular, this could potentially be a unification of states within the framework of the International 

Compensation Mechanism proposed by the Ministry of Justice of Ukraine, which will be considered below. 
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Other grounds – serious violations of international peace and security, and gross and systematic violations of 

human rights committed in a foreign country – are subject to confiscation only at the discretion of the 

Government of Canada. However, it is likely that due to the unprecedented nature of these situations, the 

Canadian government may seek appropriate advice from international partners. 

  

The grounds proposed by the Canadian special mechanism for the confiscation of the property of the Russian 

Federation and its citizens were created to provide Canada with the widest possible discretion in the matter of 

confiscation on legal grounds. Therefore, Canada is expected to be active in this direction, despite the relatively 

small amount of property of the Russian Federation and Russians under its jurisdiction, which will serve as a 

powerful example for other international partners of Ukraine. 

 

Under the proposed process, if the governor in council determines that certain circumstances have occurred, 

they can issue an order to seize or restrain any property in Canada owned, held, or controlled by a foreign state, 

a person in that foreign state, or a non-resident national of that foreign state. Upon application by the responsible 

minister, a judge of the Canadian Superior Court can order the forfeiture of such property to the Canadian 

government if it aligns with the specified circumstances. The minister, in consultation with the minister of 

finance and the minister of foreign affairs, may disburse amounts from the Proceeds Account, derived from 

forfeited property, for purposes such as reconstructing a foreign state affected by a breach of peace, restoring 

international peace and security, or compensating victims of gross and systematic human rights violations or 

acts of significant corruption (Budget Implementation Act, 2022, Art. 436). 

 

The amendments to SEMA are universal and may apply not only to Ukraine, but also to other countries. 

However, we can confidently conclude that all three example purposes are applicable to the situation in Ukraine. 

The second purpose – restoring international peace and security – suggests that on its basis, funds can also be 

transferred to other states, or to Canada itself, which has directed its funds and weapons towards helping Ukraine. 

However, no official statements or explanations on this matter have been provided by the Canadian government, 

and therefore this thesis continues to remain at the level of an assumption. 

 

In mid-December 2022, Canada issued its inaugural seizure order, targeting the forfeiture of $26 million from 

Granite Capital Holdings Ltd. (Global Affairs Canada, 2022), a company owned by Roman Abramovich – a 

Russian oligarch subject to sanctions under the Special Economic Measures (Russia) Regulations (2023). This 

marked the first utilization of Canada’s new powers to pursue asset seizures against sanctioned individuals. If 

the assets are forfeited, the resulting proceeds could be allocated to Ukraine’s reconstruction and to providing 

compensation for victims of the unlawful and unjustifiable invasion by the Putin regime. Ottawa has additionally 

declared its intent to seize a Russian-registered Antonov AN-124 aeroplane in Toronto, representing the second 

asset seizure order under the SEMA targeting Russian assets. This aircraft is alleged to be held or controlled, 

directly or indirectly, by Volga-Dnepr Airlines or the Volga-Dnepr Group, both designated persons under the 

Special Economic Measures (Russia) Regulations (Chase, 2023). 

 

To date, no Russian assets have been forfeited by order of a Canadian court, and these procedures continue. 

 

1.2. US experience 

 

The US can confidently be called another Western pioneer country in the confiscation of Russian assets. In the 

US, $38 billion of the assets of the central bank of the Russian Federation have been frozen (Institute of 

Legislative Ideas, n.d.). There is no official information on the amount of private assets blocked, so the figure 

announced by the media – $1 billion – may be much higher (Khutor, 2023a). 

 

Unlike Canada, the US has not yet adopted a separate special confiscation mechanism at the legislative level, 

but it already has one successful precedent for the confiscation and transfer of assets of a Russian oligarch to 

Ukraine (Cohen, 2023),4 and is also in the process of recovering the assets of another representative.  

 

 
4 This concerns the case of oligarch K. Malafeev, who attempted to circumvent the sanctions imposed on him, according to which $5.4 

million were recovered for Ukraine.  
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The US possesses comprehensive legislation concerning asset forfeiture, with particular significance attributed 

to the International Emergency Economic Powers Act (IEEPA). According to the IEEPA, the US president can 

utilize the authorities granted by the IEEPA to address any extraordinary threat originating outside the US, 

significantly impacting the national security, foreign policy, or economy of the US. This can occur if the 

president declares a national emergency pertaining to such a threat. Any use of these authorities to address a 

new threat necessitates a new declaration of national emergency specifically related to that threat (IEEPA, 2024). 

 

After the events of 2014 in Ukraine, such a national emergency was declared by President Barack Obama’s 

Executive Order No. 13660 of March 6, 2014 (Blocking Property of Certain Persons Contributing to the 

Situation in Ukraine). It stated that “the actions and policies of persons, including persons who have asserted 

governmental authority in the Crimean region without the authorization of the Government of Ukraine that 

undermine democratic processes and institutions in Ukraine; threaten its peace, security, stability, sovereignty, 

and territorial integrity; and contribute to the misappropriation of its assets, constitute an unusual and 

extraordinary threat to the national security and foreign policy of the United States”. The national emergency 

regime introduced by Executive Order No. 13660 in relation to the Russian-Ukrainian war has been constantly 

extended by decrees and continues to this day (Analytical Center “Institute of Legislative Idea”, 2023). 

 

Executive Order No. 13660 (2014) outlines specific criteria for freezing the assets of individuals and entities. 

According to Section 1(a), assets within or entering the US, or under the jurisdiction of the US, may be blocked 

if the person or entity is found to be involved in actions undermining democratic processes in Ukraine, 

threatening Ukraine’s peace or security, or misappropriating state assets. This order also applies to those 

asserting authority over parts of Ukraine without authorization, holding leadership positions in entities engaged 

in prohibited activities, providing support to such activities, or acting on behalf of blocked entities. Prohibitions 

include making or receiving contributions, funds, goods, or services involving the blocked individuals or entities. 

 

The executive order only defines the criteria on the basis of which sanction lists with specific persons are to be 

formed. Such an obligation shall be imposed on the Office of Foreign Assets Control (OFAC), and oligarch K. 

Malofeev was included in this sanction list on December 19, 2014. 

 

The violation of any provisions arising out of or established under and in accordance with the IEEPA is 

criminalized in the US – that is, the violation of the prohibitions established by Executive Order No. 13660 by 

persons included in the sanction list formed by the OFAC must be criminalized by the state. Malofeev’s criminal 

indictment is that he, after the OFAC included him in the list of sanctioned persons, committed actions that 

violated the established restrictions and, in collusion with others, tried to dispose of blocked assets (Analytical 

Center “Institute of Legislative Idea”, 2023). 

 

The legal charges against Malofeev triggered the civil forfeiture process outlined in Section 18 U.S.C. 

981(a)(1)(C) (Civil Forfeiture, 2024). This provision allows for the forfeiture of any property, whether real or 

personal, that is connected to proceeds traceable to specified unlawful activities. A judicial officer in any district 

where a forfeiture action may be filed can issue a seizure warrant, executable in the district where the property 

is located or transmitted to a foreign state’s central authority as per international agreements. Properties taken 

under this procedure are non-repleviable and are considered to be in the custody of the attorney general, the 

secretary of the Treasury, or the Postal Service, subject to court orders. These entities are authorized to retain 

the forfeited property or transfer it to a foreign country under specific conditions, provided the secretary of state 

agrees, an international agreement authorizes this, and the recipient country is certified under the Foreign 

Assistance Act of 1961, if applicable. 

 

In case of civil forfeiture, the state acts as a plaintiff, the property as a defendant (the so-called property 

defendant), and any person who declares their interest in the property as an applicant. The procedure allows the 

court to gather all those who have an interest in the property in one case, and resolve all issues that arise regarding 

the property that is the subject of the claim (Khutor, 2023c). 

 

According to the above procedure, the Federal Court of Manhattan allowed the prosecutor’s office to confiscate 

Malofeev’s funds totalling $5.4 million (Kovalenko, 2023). Malofeev did not appeal the decision on 
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confiscation. The US attorney general, in turn, said that the funds would be transferred to help Ukraine, which 

was later confirmed by Secretary of State Anthony Blinken. 

 

The transfer of confiscated assets to Ukraine was enabled through an amendment to the Consolidated 

Appropriations Act (2023, §1708(a)), explicitly granting the attorney general the authority to transfer proceeds 

from covered forfeited property to the secretary of state. This is intended for use in providing assistance to 

Ukraine to address the repercussions of Russian aggression. Such transfers are categorized as foreign assistance 

under the Foreign Assistance Act (1961), encompassing the administrative authorities and reporting 

requirements stipulated in the Act. The term “covered forfeited property” refers to assets owned, possessed, or 

controlled by individuals subject to sanctions and designated by the secretary of the Treasury or the secretary of 

state. This includes property implicated in violations of sanctions established through Executive Order No. 

14024 of April 15, 2021, expanded by Executive Order No. 14066 of March 8, 2022, and referenced in additional 

measures outlined in Executive Order No. 14039 of August 20, 2021, and Executive Order No. 14068 of March 

11, 2022 (Asset Seizure for Ukraine Reconstruction Act, 2022). However, this amendment is limited in time and 

will be valid only until May 1, 2025. 

 

The legal mechanism described above can be applied only in case of the detection of a criminal offense of a 

sanctioned person – first of all, attempts to circumvent the sanctions imposed on them. This approach testifies 

to the extreme importance of criminalizing violations and evasion of sanctions restrictions and prohibitions, as 

well as its effectiveness.  

 

However, it is unlikely that civil confiscation – according to its prototype, which exists in the US – can be called 

a universal structure with the help of which it will be possible to recover all of the property of the Russian 

Federation. This is primarily due to its cumbersome nature and the need to carefully identify cases of violation 

of the sanction regime, although it is perhaps the only effective mechanism that is already working. However, 

the very fact of the first successful case regarding the recovery of assets of a citizen of the Russian Federation 

having been achieved by one of the main geopolitical players – the US – clearly strengthens the position of those 

who advocate for the need to confiscate Russian assets and direct them towards the reconstruction of Ukraine. 

 

The civil forfeiture applied in Malofeev’s case is an alternative to the traditional mechanism of confiscation in 

criminal proceedings. An important advantage of civil forfeiture is that it does not require a sentence that would 

find a person guilty of committing a crime. Property originating from criminal activity may thus be confiscated 

before the end of criminal proceedings for the relevant crime, as happened in the case of Malofeev. A guilty 

verdict has not yet been passed against Malofeev, and the criminal case is still ongoing (Analytical Center 

“Institute of Legislative Idea”, 2023). 

 

However, the US does not plan to stop there. On October 23, 2023, it became known that a lawsuit had been 

filed in the Federal Court of the State of New York on behalf of the US in civil forfeiture in connection with the 

violation of the sanctions regime for the seizure of the Amadea yacht, the value of which has been reported as 

between $300 million and $500 million, and the beneficial owner of which is considered to be sanctioned 

Russian oligarch S. Kerimov (United States of America v. The m/y Amadea, a motor yacht bearing international 

maritime organization no. 1012531, 2023). If a federal court authorizes the confiscation of the Amadea, the 

proceeds from its sale at auction are also planned to be transferred to Ukraine (Radio Liberty, 2023c). 

 

In addition to the existing civil forfeiture procedure, the US is also developing a special mechanism for 

confiscating all assets of the Russian Federation and its citizens and transferring them to Ukraine.  

 

On April 20th, 2024, the US Senate voted to pass the 21st Century Peace through Strength Act (2024). One of 

the most crucial components of this Act is the section entitled “Rebuilding Economic Prosperity and Opportunity 

for Ukrainians Act” or the “REPO for Ukrainians Act”. This section aims to provide additional assistance to 

Ukraine using assets confiscated from the Central Bank of the Russian Federation and other sovereign assets of 

Russia, as outlined in the UN General Assembly Resolution adopted on November 14, 2022. The resolution 

acknowledged the necessity to establish, in collaboration with Ukraine, an international mechanism for 

compensating damage, loss, or injury resulting from the internationally wrongful acts committed by the Russian 

Federation within or against Ukraine. It recommended that Member States, in partnership with Ukraine, create 
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an international register of damage. This register would function as a documented record, containing evidence, 

claims, and information regarding damage, loss, or injury suffered by all relevant natural and legal entities, 

including the State of Ukraine, due to the internationally wrongful acts of the Russian Federation within or 

against Ukraine. The primary goal is to facilitate and coordinate the collection of evidence (Furtherance of 

remedy and reparation for aggression against Ukraine, 2022). 

 

This bill provides a detailed vision of the confiscation mechanism and the procedure for its functioning. The 

proposal emphasizes the need for the US to collaborate with international allies and partners in a coordinated, 

multilateral effort, including G7 countries, the EU, Australia and other nations housing Russian sovereign assets, 

for the confiscation and repurposing of such assets. The bill specifies that any Russian sovereign asset blocked 

or immobilized by the Department of the Treasury cannot be released or mobilized until the US president 

certifies to the relevant congressional committees that hostilities between Russia and Ukraine have ceased. 

Additionally, full compensation must be provided to Ukraine for harm resulting from the invasion. Alternatively, 

Russia must engage in a legitimate international mechanism agreed upon to fulfil its obligation to compensate 

Ukraine for any amount owed. 

 

It is important that the president may confiscate any Russian sovereign assets subject to the jurisdiction of the 

US. The president shall deposit any confiscated capital into the special Ukraine Support Fund established by the 

president, and liquidate or sell any other confiscated property and deposit the funds resulting from such 

liquidation or sale into the Ukraine Support Fund. At the same time, the method of confiscation still remains 

unspecified – the president shall confiscate Russian sovereign assets “through instructions or licenses or in any 

other manner the President determines appropriate” (21st Century Peace through Strength Act, 2024). The 

procedures – other than civil or criminal forfeiture, which have no basis for application in the circumstances 

described – that the US president may find appropriate remains an open question that awaits a special decision. 

 

The Ukraine Support Fund is designated for the secretary of state, in consultation with the administrator of the 

US Agency for International Development. The purpose of this fund is to compensate Ukraine for damages 

resulting from the Russian Federation’s unlawful invasion starting on February 24, 2022. This includes 

providing funds to the Government of Ukraine or any designated entity for the determination of compensation 

and assistance, reconstruction efforts, humanitarian aid, and other initiatives supporting Ukraine’s recovery and 

the welfare of its people (21st Century Peace through Strength Act, 2024). At the same time, no funds can be 

transferred or utilized from the Ukraine Support Fund without the US president certifying to the relevant 

congressional committees the existence of a plan, ensuring transparency and accountability for all fund transfers 

to and from any designated account. Additionally, the president must transmit this plan in writing to the 

appropriate congressional committees. This underscores the transparency and accountability in the utilization of 

confiscated assets for their intended purposes. Funds from the Ukraine Support Fund may also be transferred to 

an international fund known as the Ukraine Compensation Fund as part of an international compensation 

mechanism once such a fund is established. 

 

The clearly defined starting point from which the damage which will actually be subject to compensation at the 

expense of confiscated Russian property began allows us to conclude that the developers of this law did not take 

into account the damage that was caused to Ukraine from the beginning of the first phase of the invasion, which 

began in February 2014. Due to Russia’s occupation of the eastern regions of Ukraine for more than 9 years, it 

is difficult to accurately assess and determine the total amount of damage caused, but it is quite clear that damage 

exists and must be compensated for in full. Ensuring an effective mechanism for such compensation is an 

important and urgent task (in this context, the authors’ attention is drawn to arbitral awards that have recently 

been adopted in cases of compensation for such damage, and which will be separately examined in part 4 of this 

article).  

 

The confiscation procedure proposed by this law is inevitable – i.e., the confiscated Russian assets and other 

property cannot be the subject of litigation. The only exception is situations in which, according to the plaintiff’s 

belief, the action is alleged to deny rights under the US Constitution. 

 

The bill also allows the transfer of funds deposited with the Ukraine Support Fund to the Common Ukraine 

Fund, which will be established within the framework of an international multilateral agreement. The Common 
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Ukraine Fund will be used to pay compensation to Ukraine for damage which will be determined and supported 

by relevant evidence in the International Register of Damages, created in cooperation with international partners. 

This vector of the compensation mechanism will also be considered in detail within the framework of our study. 

 

The provision in the law ensuring its duration and enforcement is of the utmost importance. This provision 

stipulates that the powers outlined in the law, granted to the president and other competent authorities, may not 

be terminated sooner than 5 years after it takes effect. Alternatively, and this factor is significantly more 

important and relevant to Ukraine, the termination of these powers is contingent upon meeting the following 

conditions. 

 

The described powers shall cease no earlier than 120 days after the president determines and certifies to the 

appropriate congressional committees that the Russian Federation has reached an agreement regarding the 

withdrawal of Russian forces and the cessation of military hostilities, an agreement accepted by the free and 

independent Government of Ukraine, and full compensation has been provided to Ukraine for damages resulting 

from the Russian Federation’s invasion of Ukraine. Alternatively, if the Russian Federation participates in a 

genuine international mechanism that, by agreement, fulfils its obligations to compensate Ukraine for all 

determined amounts owed, or if the Russian Federation’s obligation to compensate Ukraine for damages caused 

by its aggression has been resolved through an agreement between the Russian Federation and the Government 

of Ukraine. 

 

However, all of these cases share one common goal – ending the war on terms satisfactory to Ukraine, and 

Russia providing full compensation for the damage it has caused. 

 

In general, in the authors’ opinion, the adoption of the REPO for Ukrainians Act lays a solid foundation for an 

effective mechanism for the payment of compensation to Ukraine. However, given the difficult and lengthy 

process of following this path, the rapid implementation of these mechanisms is unlikely. 

 

Currently, one such bill is still under consideration in the US Congress. However, after the adoption of the REPO 

Act, it is foreseeable that there will no longer be a need to consider this bill. Understanding why this is the case 

prompts a brief analysis. 

 

On April 27, 2022, the House of Representatives approved the Asset Seizure for Ukraine Reconstruction Act, 

which is currently still under consideration by the Senate (GovTrack.us, n.d.). This legislation mandates that the 

US president must employ constitutional measures to seize and confiscate assets within US jurisdiction 

belonging to foreign individuals whose wealth is, in part, linked to corruption or political support for Russian 

President Vladimir Putin, and against whom the US president has imposed sanctions.  

 

Additionally, the president, through instructions, licenses, or other regulations adhering to due process, is 

directed to confiscate any property or accounts under US jurisdiction that are valued over $2 million and owned 

by Russian energy companies or foreign individuals meeting the specified conditions. The liquidated funds are 

to be utilized for the benefit of the people of Ukraine, encompassing post-conflict reconstruction, humanitarian 

aid, US government assistance to Ukrainian security forces, support for refugees and resettlement, and the 

provision of technology items and services ensuring the free flow of information to the Ukrainian people (Asset 

Seizure for Ukraine Reconstruction Act, 2022). 

 

However, this list of areas to where confiscated funds can be directed is not exhaustive. The draft law also 

provides for the possibility of directing such funds for humanitarian and developmental assistance for the 

Russian people, including democracy and human rights programming and monitoring (Asset Seizure for Ukraine 

Reconstruction Act, 2022). 

 

In the authors’ opinion, this is a very controversial direction that rightly promotes discussion and the polarization 

of opinion in society. Indeed, without the establishment of a legitimate democratic government in Russia, one 

can hardly count on the normalization of relations, since it is a territory bordering Ukraine. At the same time, 

full compensation for losses from the war is an unconditional basis for the further establishment and maintenance 
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of such relations. It is thus worth considering the need to implement such compensation as a priority for which 

the use of such funds should be envisaged. 

 

The Asset Seizure for Ukraine Reconstruction Act does not provide an answer to the question of how exactly 

Russian property that falls under certain criteria will be subject to recovery, nor what legal mechanism should 

be applied. Instead, it obliges the US president to form a special working group, which shall be headed by the 

secretary of state, to determine the constitutional mechanisms through which the president can take steps to seize 

and confiscate assets (Asset Seizure for Ukraine Reconstruction Act, 2022). 

 

By adopting a more comprehensive law under the short title of REPO, the US has taken a significant step towards 

addressing the issue of confiscating Russian assets worldwide, particularly in Europe. This demonstrates that a 

legal method of confiscation can be identified and adapted to the relevant jurisdiction; it only requires the 

political will of the legislator.  

 

1.3. The experience of the EU, Switzerland and the UK 

 

Belgium was one of the first European countries to announce the creation of a special fund for the transfer of 

funds received from Russian assets (European Pravda, 2023). Although this does not relate to the Russian assets 

themselves, but rather the tax received from profits from them, this was the first real case of redirecting such 

funds towards Ukraine on the European continent.  

 

The Euroclear international depository is under the jurisdiction of Belgium, and represents the accumulation, 

according to the Belgian government, of approximately $125 billion of frozen funds of the Central Bank of 

Russia (Reteurs, 2023). The depository’s system of work is arranged in such a way that it not only holds this 

money, but also reinvests cash balances and receives profits from them. In 2022, Euroclear reported €821 million 

in revenues from frozen Russian funds (Euroclear, 2023a), and in the first half of 2023, these revenues reached 

€1.74 billion (Euroclear, 2023b). However, Belgian legislation does not allow the state to receive this profit and 

redistribute it to selected areas of use. Despite this, such income is equated to any other income derived from 

any other activity carried out in the territory and under the jurisdiction of Belgium, and is therefore subject to 

taxation. The corporate tax rate that is levied on this type of income is 25% (PwC, 2023). The expected amount 

that the Belgian government hopes to keep until the end of 2024 is €1.7 billion, which is roughly estimated to 

be a quarter of the total profits made from blocked Russian sovereign assets (European Pravda, 2023). 

 

Funds withheld from corporate tax are directed to the state budget of Belgium, and therefore their only 

administrator is the state, which independently decides on how to use them without any third-party approval. 

However, in practice, such a step is a consistent consequence of many months of negotiations between the G7 

countries on the use of profits from frozen Russian money (Khutor, 2023d). 

 

Following reports from Belgium regarding the creation of a special fund within its own state budget, the funds 

from which will be directed to Ukraine, the US also announced support for taxing profits generated from 

hundreds of billions of dollars in Russian state assets frozen in G7 countries and using the funds to support 

Ukraine (Tamma, 2023). Although the procedure used by Belgium concerns the transfer of a relatively small 

amount to Ukraine compared to the billions of dollars in blocked Russian money, it actually allows additional 

funds received from profits from Russian assets to be sent to Ukraine without waiting for the establishment of 

international legal nuances and the approval of third countries. However, it is clear that this mechanism is only 

auxiliary, and is not able to cover the need for a special confiscation mechanism which would allow Ukraine to 

receive all assets belonging to Russia – including, above all, those of a sovereign nature. 

 

Estonia plans to take a leading position in introducing the possibility of confiscating frozen assets of the 

aggressor state in its own legislation. In mid-October 2023, the Estonian government approved and submitted 

to parliament a draft law amending the International Sanctions Act, which provides for rules for the use of the 

assets of sanctioned persons that were blocked in Estonia to compensate Ukraine for the damage caused by the 

war (Government Communication Unit of the Republic of Estonia, 2023). The proposed act aims to enhance the 

overall coherence of the Estonian legal framework, providing clarity and efficacy in the competence and powers 

of authorities for the implementation and oversight of sanctions. Nonetheless, a key constant is that the activation 
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of this mechanism still necessitates an international agreement with Ukraine or the establishment of an 

international compensation mechanism. This approach is considered absolutely justified since the process under 

study is at least bilateral, and therefore requires the interaction of the parties with each other and its expression 

in a more concrete form. 

 

Estonia’s initiative, under development since December 2023, is expected to impact approximately $37 million 

EU-sanctioned financial assets owned by Russian businesses in Estonia. The proposal involves utilizing 

Ukraine’s International Register of Damages as the foundation for expropriating sanctioned assets. Drafting the 

initiative in compliance with EU law proved challenging due to Estonia’s robust safeguards for private 

ownership (Tammik, 2023). 

 

The mechanism proposed by Estonia stipulates that the Ministry of Foreign Affairs of Estonia may decide to use 

the financial resources or other property of the subject of international sanctions as advance compensation for 

damage caused to a foreign state in connection with the violation of the prohibition on the use of armed force 

established by paragraph 4 of Article 2 of the UN Charter, or in connection with the illegal use of armed force 

in the course of hostilities. The prerequisites for such use are damage caused by the commission of unlawful 

acts, a claim for compensation filed by the injured foreign state against the foreign state that caused the damage, 

partial or complete failure to comply with this requirement within a reasonable time, and the corresponding 

request of the injured foreign state, international organization, or recognized international compensation 

mechanism with a demand for the transfer of such property. 

 

Especially important for Ukraine is the list of entities whose property can be confiscated and transferred as 

compensation. Confiscation measures may be applied: 

 

1) in respect of an entity or legal entity established in the aggressor country, which is under the control of this 

country or more than 50% of which belongs to this country, and which financially or materially supported the 

commission of an illegal act; 

2) in respect of an individual or legal entity whose involvement in the commission of an unlawful act or in 

providing assistance to it has been established and sufficiently proven. 

 

In order to recover funds or other property, the Ministry of Foreign Affairs must apply for the appropriate 

authorization from the administrative court. The administrative court is obliged to verify the existence of the 

above prerequisites and determine: whether the unlawful act caused damage which is proven and subject to 

compensation in accordance with international law, and the injured foreign state has presented a corresponding 

claim to the foreign state that caused the damage which has not been fulfilled within a reasonable time; whether 

the connection of the person whose funds will be confiscated with the commission of the illegal act, which 

became the basis for the application of international sanctions, has been duly proved, or their financial, material 

or other involvement in it has been demonstrated; and whether there are exceptional circumstances due to which 

the interests of a person prevail over the need to confiscate property. It should be noted that, in fact, all of the 

above circumstances in relation to Ukraine and Russia are generally recognized facts and do not require 

additional proof, so difficulties in establishing these interstate ties are not expected. Moreover, they will most 

likely be absent when the assets of Russian oligarchs are confiscated. 

 

On the basis of a permit issued by an administrative court, the Ministry of Foreign Affairs becomes the temporary 

administrator of confiscated funds until they are transferred to the affected state, international organization, or 

within the framework of an international compensation mechanism. The remainder of the property is subject to 

sale at an open auction, and the funds received as a result of this are also subject to transfer to the entities 

specified in the draft Law, with the exception of the funds that were spent by the Estonian state on the 

maintenance of the property sold (Rahvusvahelise sanktsiooni seaduse muutmise ja sellega seonduvalt teiste 

seaduste muutmise seadus 332 SE, 2023). 

 

The mechanism developed by Estonia is universal and can be applied to any offending state that falls under the 

conditions defined by law. It is also fairly transparent and understandable, so it can serve as an example for 

implementation in the legal regulation of other European states. A somewhat similar procedure for the 

confiscation of assets operates in Ukraine, and is promising for further research and development. On May 15, 
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2024, the draft of this law was approved by the Estonian parliament, and it currently awaits the signature of the 

president. Thus, Estonia became the first EU country whose parliament adopted an internal procedure for the 

confiscation of the assets of the Russian Federation, marking a huge step and a breakthrough in the European 

legal space. The authors hope that this serves as an example for other EU Member States. 

 

Confiscating Russian assets abroad does not imply their automatic transfer to Ukraine. According to Article 25 

of the Council of Europe Convention on Laundering, Search, Seizure, and Confiscation of the Proceeds from 

Crime and on the Financing of Terrorism (2005), the state manages confiscated property in line with its domestic 

laws, unless otherwise agreed upon by the parties. Even after agreeing on the return of funds, the party making 

the request may retain some of the property and decide on its usage by the other party.  

 

Another country that is looking for ways to confiscate Russian sovereign assets is the United Kingdom. On 

February 23, 2023, the Seizure of Russian State Assets and Support for Ukraine Bill was introduced in the 

British parliament. The bill mandates the secretary of state to present proposals for seizing Russian state assets 

to aid Ukraine. The key aspect involves establishing an authorized body (the trustee) for managing Russian state 

assets, including those of the Central Bank. The trustee is responsible for securing, detaining, and realizing the 

value of the assets for the benefit of the trust. Certificates are issued for seized Russian Central Bank assets and 

other Russian state assets held in the UK, enabling the trustee to act. The trustee utilizes the seized assets to fund 

repairs to Ukrainian civilian structures, support the Ukrainian government’s response to Russian military 

actions, establish legal mechanisms for compensation, and address any outstanding international court orders, 

among other purposes supporting Ukraine (Seizure of Russian State Assets and Support for Ukraine Bill, 2023). 

 

However, the scheme proposed by the draft law is too descriptive and does not contain specific legal details – 

in particular, it does not address how exactly the authorized body (the trustee) will collect assets, nor whether 

only the issuance of the relevant certificate by the minister will be considered a sufficient basis. The draft 

indicates the need for the secretary of state to make proposals on these issues, which will subsequently be 

considered in parliament. Currently, the draft law itself is at the second stage of reading in the Lower House of 

the British parliament, and it still has a long way to go before its final approval and entry into force. The British 

prime minister has also repeatedly announced that he is working on the creation of an independent fund to collect 

sanctioned Russian assets (UNN, 2023), but the specific legal details of its activities are still unknown. 

 

Given the significant amount of assets of citizens of the aggressor country held in Switzerland and the resultant 

public outcry, active discussions about the fate of these funds are also taking place in the country. Swiss Foreign 

Minister Ignazio Cassis said at the World Economic Forum in Davos that the aggressor should compensate for 

the damage caused, but Switzerland does not have a law on the seizure of frozen funds for such purposes. 

However, in February 2023, the Swiss government abandoned the idea of confiscating Russian assets, as it 

allegedly violates the constitution and undermines law and order (Khutor, 2023a). 

 

However, history provides an example of a case in which such a categorical position of Switzerland was 

overcome by a coalition of international partners. After the end of the Second World War, when the question 

arose of the payment of reparations by Germany and the disposal of its assets, most of which were in Switzerland, 

under pressure from an alliance of countries – where the main geopolitical players, the US, Great Britain and 

France, acted on behalf of 15 more countries (Albania, Australia, Belgium, Canada, Czechoslovakia, Denmark, 

Egypt, Greece, India, Luxembourg, New Zealand, Norway, the Netherlands, South Africa, Yugoslavia) – the 

Washington Agreement was concluded on May 25, 1946. According to this agreement, Switzerland paid 250 

million Swiss francs, which it had attained after acquiring gold from Germany, to the Allies. Subsequently, the 

Allies relinquished any claims, including those of their respective central banks, against the Swiss government 

or the Swiss National Bank concerning the gold obtained by Switzerland from Germany during the War. 

Additionally, Switzerland committed to liquidating German assets in Switzerland owned by individuals in 

Germany, with 50% of the proceeds transferred to the Allies and the remaining 50% retained by Switzerland. A 

joint commission and an appeal process oversaw the liquidation, managed by the Swiss Compensation Office. 

Originally, the Allies sought the uncompensated liquidation of German assets, but the settled agreement reflects 

a 50–50 split, underscoring the political nature of the Washington Agreement that is akin to today’s process of 

seizing Russian assets (von Castelmur, 1999). Therefore, we can conclude that over time, Switzerland’s position 

may change its vector, subject to the persistent and systematic diplomatic work of its international partners. 
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2. The International Register of Damages and the International Compensation Fund as elements of the 

mechanism for the compensation for damage caused to Ukraine by the war at the expense of the assets of 

the Russian Federation 

 

The Council of Europe, after Russia’s withdrawal from it, has repeatedly supported Ukraine’s international legal 

initiatives, and in May 2023, within the framework of this organization, an agreement on the creation of a register 

of damages for Ukraine was concluded. The 4th Summit of Heads of State and Government of the Council of 

Europe occurred in Reykjavík on May 16–17, 2023. There, the leaders resolved to create a register of damage 

resulting from the Russian Federation’s aggression against Ukraine. They also committed to enhancing the 

Council of Europe’s role in human rights, democracy, and the rule of law. This involved adopting declarations 

on the situation of Ukrainian children, democratic principles, reaffirming the European Convention on Human 

Rights, and devising tools to address evolving challenges in technology and the environment. This agreement 

was also called the Reykjavik Declaration (Council of Europe, 2023). 

 

This declaration materialized in Resolution CM/Res(2023)3, Establishing the Enlarged Partial Agreement on 

the Register of Damage Caused by the Russian Federation’s Aggression against Ukraine (2023) on May 16, 

2023. The legal foundation for this resolution draws from the 2001 Articles on Responsibility of States for 

Internationally Wrongful Acts, the 2005 UN Basic Principles and Guidelines on the Right to a Remedy and 

Reparation, and the 2011 Guidelines of the Committee of Ministers on Eradicating impunity for serious human 

rights violations. Recent documents, including decisions from the Committee of Ministers and UN General 

Assembly Resolution A/RES/ES-11/5, influenced this initiative. The Parliamentary Assembly of the Council of 

Europe (hereinafter – PACE) also endorsed the establishment of an international compensation mechanism and 

an initial international register of damage through Resolution 2482 (2023) (Legal and Human Rights Aspects of 

the Russian Federation’s Aggression against Ukraine, 2023). 

 

Thus, on April 19, 2023, the Committee of Ministers authorized the creation of an Enlarged Partial Agreement 

within the Council of Europe, establishing a Register of Damage Caused by the Russian Federation’s Aggression 

against Ukraine (2023, hereinafter – the Register). Subsequently, through the Committee of Ministers’ 

Resolution on May 16, the Enlarged Partial Agreement on the Register, governed by the attached Statute, was 

established. This Register serves as a documented record of evidence and contains information on damage, loss, 

or injury caused within Ukraine’s internationally recognized borders, including its territorial waters, by the 

Russian Federation’s internationally wrongful acts since February 24, 2022. It should be noted that the proposed 

mechanism, which will be discussed later and of which this Register is a part, is based on proposals and concepts 

developed by the Ministry of Justice of Ukraine (Ministry of Justice of Ukraine, 2023). 

 

This decision was the extremely important first step in the building of an internationally recognized 

compensation mechanism, which launched the process of work on the creation of this Register and the even 

more exhausting and difficult work of the Enlarged Partial Agreement, which is to be concluded between more 

than 40 countries.5 However, some details of the functioning of the Register are known. These details are defined 

in Statute of the Register of Damage Caused by the Aggression of the Russian Federation against Ukraine, which 

became an annex to the above-mentioned Resolution. The Register is responsible for receiving and managing 

information regarding claims of damage and supporting evidence. It categorizes, classifies, and organizes these 

claims, evaluates their eligibility for inclusion in the Register, and records eligible claims for future examination. 

Importantly, the Register does not possess any adjudication functions related to these claims, including 

determining responsibility or allocating payments or compensation (Establishing the Enlarged Partial 

Agreement on the Register of Damage, 2023). 

 

The purpose of this Register is only to accumulate data on damage caused. At the same time, in order for this 

recorded damage to be compensated, it is necessary to move to a new stage of compensation mechanism, which 

 
5 As of 18 December 2023, this list includes the following countries: Albania, Austria, Belgium, Croatia, Cyprus, the Czech Republic, 

Denmark, Estonia, Finland, France, Georgia, Germany, Greece, Iceland, Ireland, Italy, Latvia, Liechtenstein, Lithuania, Luxembourg, 

Malta, the Republic of Moldova, Monaco, Montenegro, the Netherlands, North Macedonia, Norway, Poland, Portugal, Romania, San 

Marino, the Slovak Republic, Slovenia, Spain, Sweden, Ukraine, and the United Kingdom, as well as representatives of the EU, Canada, 

Japan, and US. This list is expected to grow. 
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currently needs to be developed. For example, this could take the form of a special compensation commission 

formed on the basis of the Council of Europe. The closest analogue to the Commission for the Consideration of 

Claims to the International Armed Conflict and Occupation of Ukraine is Iraq’s invasion of Kuwait in 1990, 

where reparations were paid on the basis of aggression. This was the subject of a series of UN Security Council 

resolutions that ultimately authorized the creation of the United Nations Claims Commission (UNCC) and 

received guidance from the UN secretary-general on how exactly it would act. The UN Security Council thus 

established Iraq’s responsibility for any direct damages. The UNCC was not established as an arbitral tribunal, 

but as a political body with a fact-finding role of assessing and verifying whether each claim alleged damage 

directly related to Iraq’s unlawful invasion and occupation of Kuwait and to award monetary compensation, if 

applicable. In cases where claims were disputed, the commission also performed the quasi-judicial function of 

resolving them (Moffett, 2022). The formation of such a body would be a logical continuation of the set of 

actions initiated by the creation of the Register. 

 

A brief description, without specific details and names, of the planned scheme of the compensation mechanism 

is enshrined in the Registry Charter, which provides us with a glimpse of what Ukraine should expect. The 

Register, along with its digital platform containing claim and evidence data, aims to constitute the initial element 

of an upcoming international compensation mechanism. This mechanism, to be established through a separate 

international instrument in collaboration with Ukraine, may involve a claims commission and a compensation 

fund. The Register, led by its executive director and supported by its secretariat, will actively contribute to and 

facilitate the establishment of this compensation mechanism. Necessary preparations will be undertaken to 

transition the Register into the proposed mechanism (Establishing the Enlarged Partial Agreement on the 

Register of Damage, 2023). 

 

The repeated calls of the PACE for the use of the assets of Russian citizens subject to targeted sanctions for their 

responsibility in the war of aggression launched against Ukraine by the Russian Federation, once they are 

confiscated definitively, to compensate Ukraine and its citizens for any damage caused by the Russian 

Federation’s war of aggression (Resolution 2436 (2022) Parliamentary Assembly of Council of Europe) give a 

clear understanding of the sources from which the compensation fund would be drawn (The Russian 

Federation’s Aggression Against Ukraine: Ensuring Accountability, 2022). 

 

Another step taken by the PACE which should significantly advance Ukraine’s access to confiscated Russian 

assets was Resolution 2539 passed on April 16, 2024, which suggests “the confiscation of Russian state assets 

and their utilization” to aid in Ukraine’s reconstruction. This approach is aimed at “bolstering Ukraine, ensuring 

Russia’s accountability, and deterring future aggressions.” The resolution emphasizes that the frozen Russian 

state financial assets across various nations, amounting to approximately $300 billion, should be directed 

towards Ukraine’s reconstruction. It also highlights that the documented damages to Ukraine’s infrastructure 

and economy due to Russian aggression amounted to $416 billion as of June 2023. 

 

Furthermore, PACE proposed the establishment of “an international compensation mechanism” under the 

Council of Europe’s oversight to address damages suffered by affected individuals and entities, including 

Ukraine itself. It also recommended the creation of an “international trust fund” to hold all Russian state assets 

from Council of Europe Member and non-Member States, along with an “impartial and effective international 

claims commission” to handle claims from Ukraine and those impacted by Russian aggression. PACE urged 

nations holding Russian state assets to cooperate actively in swiftly transferring these assets to the international 

compensation mechanism. 

 

Lastly, PACE reaffirmed the Council of Europe’s solidarity with Ukraine and its people, including the exclusion 

of Russia from membership. It mentioned the establishment of the Register by the Council of Europe to 

document losses incurred by Ukraine, marking an initial step towards holding Russia accountable for its actions 

(Support for the reconstruction of Ukraine, 2024). 

 

In order for losses to be entered into the Register, they must simultaneously meet the following three main 

criteria: 



Iryna IZAROVA et al. 

              International Comparative Jurisprudence. 2024, 10(1):29-49.  
 

43 
 

- they must have been inflicted on or after February 24, 2022. This wording allows us to remain cautiously 

optimistic about the possibility of compensating for the damage caused by Russia even before the full-scale 

invasion, starting from February 2014, since as of February 24, 2022, such damage had already been caused; 

- the damage must have been caused in the territory of Ukraine within its internationally recognised 

borders, extending to its territorial waters; 

- the damage must have been caused by the Russian Federation’s internationally wrongful acts in or 

against Ukraine. 

 

The Register will be instituted as a platform for intergovernmental collaboration, operating within the 

institutional framework of the Council of Europe. Its primary location will be in the Hague, the Netherlands, 

with an additional satellite office in Ukraine. This satellite office aims to engage with the Government of 

Ukraine, enhance outreach, connect with potential claimants, and inform the public in Ukraine regarding the 

Register’s existence and purpose and the procedure for submitting damage claims (Establishing the Enlarged 

Partial Agreement on the Register of Damage, 2023). 

 

The PACE appreciates the creation of the Register and remains committed to its endeavours to establish an 

international compensation mechanism and a dedicated tribunal for the crime of aggression. This pursuit aligns 

with previous resolutions, including Resolution 2482 (2023) entitled “Legal and Human Rights Aspects of the 

Russian Federation’s Aggression Against Ukraine” (2023). In addition, PACE has called on the countries 

participating in the creation of the Register to clarify the provisions in the rules of the Register, according to 

which it will also apply to acts committed by private military formations and paramilitary formations fighting 

on the side of the Russian Federation, in particular the Wagner PMC and Ramzan Kadyrov’s army (Political 

Consequences of the Russian Federation’s War of Aggression Against Ukraine, 2023). This is a completely 

reasonable decision, since it is aimed at collecting money from Russia to compensate for absolutely all damages, 

regardless of which of its subjects committed them, and will not allow these entities to avoid responsibility for 

this because the Register ensures the recording and preservation of all proven cases of damage that meet the 

criteria established by the Resolution of the Committee of Ministers of the Council of Europe. 

 

3. The recovery of funds through the International Court of Arbitration 

 

The occupation actions of the Russian Federation, which date back to the annexation of the Crimean Peninsula 

in February 2014, made it impossible to carry out investment activities in the occupied territories. Companies 

that have suffered the greatest losses and whose investments remained in the territories temporarily not 

controlled by the Ukrainian government have begun the practice of filing applications with the International 

Court of Arbitration with claims against the Russian Federation for the compensation of expropriated property. 

Decisively, the first application on such a subject was filed with the International Court of Arbitration back in 

2015 by Ukrnafta, and concerned the ownership of 16 petrol stations in the Crimea region (PJSC Ukrnafta v. 

The Russian Federation, 2019). The subject of all subsequent applications was also property located on the 

annexed Crimean Peninsula. As of April 2024, 5 cases have been resolved in favour of investor applicants 

(Everest Estate LLC et al. v. The Russian Federation, 2018; Oschadbank v. The Russian Federation, 2018; PJSC 

Ukrnafta v. The Russian Federation, 2019; Stabil LLC et al. v. The Russian Federation, 2019; PJSC DTEK 

Krymenergo v. The Russian Federation, 2023), and 5 more cases are awaiting a final decision (JSC CB 

PrivatBank v. The Russian federation, 2015; Lugzor LLC et al. v. The Russian Federation, 2015; Aeroport Belbek 

LLC and Mr. Igor Valerievich Kolomoisky v. The Russian Federation, 2015; NJSC Naftogaz of Ukraine 

(Ukraine) et al. v. The Russian Federation, 2016; NPC Ukrenergo v. The Russian Federation, 2019). 

 

This method of compensation for losses incurred by investors is somewhat promising in its implementation, 

since the New York Convention provides for the enforcement of arbitral awards (UN Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards, 1958). 

 

The practice of the International Court of Arbitration in this category of cases is developing in a positive direction 

for Ukrainian investors, since the court takes their side, as evidenced by the 5 satisfied applications out of the 

10 that have been part of the court’s proceedings thus far. Despite the lengthy (e.g., the final decision in the 

Ukrnafta case was made in 2019; the average duration of proceedings is 3–4 years but some have been ongoing 

for more than 8 years) (PJSC Ukrnafta v. The Russian Federation, 2019) and expensive (in the case of Stabil 
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LLC and other applicants, the court ordered the Russian Federation to reimburse the costs of arbitration in the 

amount of €687,085.01) (Stabil LLC et al. v. The Russian Federation, 2019) procedure for consideration by the 

arbitration court, Ukrainian companies hope to receive compensation for losses in this way. The above proves 

that compensation for damage by applying to the International Court of Arbitration does not meet the criteria of 

accessibility of such an appeal for everyone whose rights have been violated, and therefore this mechanism 

cannot be directed and used to compensate for damage to a wide range of persons due to its cost and duration.  

 

Within the framework of this section, using the example of several cases, the concept according to which the 

appeals of Ukrainian investors were satisfied and the obligation to compensate for the damage caused by the 

expropriation of their property that was imposed on the Russian Federation can be examined in more detail. It 

should be noted right away that not all procedural documents, including decisions, in cases that have been and 

continue to be considered by the International Arbitration Court are publicly available, so this section focuses 

on those decisions that were available for access, as well as press releases on the progress of the case published 

in official sources. 

 

Firstly, it is necessary to uncover the legal and factual basis for investors to apply to arbitration. If the factual 

basis was the illegitimate annexation of the Crimean peninsula and, accordingly, the inability to dispose of proper 

investments in this regard, then the legal basis for the application, according to the information posted on the 

website of the Permanent Court of Arbitration (https://pca-cpa.org), in all cases is that there was a violation of 

the Agreement between the Government of the Russian Federation and the Cabinet of Ministers of Ukraine on 

the Encouragement and Mutual Protection of Investments (1998), dated 27 November 1998 (hereinafter – the 

Treaty or BIT). Having analyzed some of these decisions, the texts of which are available, it is possible to arrive 

at the generalized conclusion that the claimants seek compensation for a series of measures taken by the Russian 

Federation “that disrupted and eventually destroyed their Crimean operations,” culminating in the dispossession 

and nationalization of their network of different properties (petrol stations, real estate, bank branches and all 

their funds and assets, objects of infrastructure, electricity/power stations, etc.) and associated assets in Crimea. 

The claimants submit that, by its conduct, the respondent has violated Articles 2, 3, and 5 of the BIT (Stabil LLC 

et al. v. The Russian Federation, 2019). 

 

In accordance with Article 2 of the Treaty, each contracting party is obligated to ensure, in compliance with its 

domestic laws, comprehensive and unconditional legal protection for the investments made by investors from 

the other contracting party. Furthermore, the courts concurred with Ukrainian investors that establishing 

jurisdiction did not necessitate a determination on the sovereignty of Crimea or the validity of its incorporation 

into Russia. The key criterion for territorial jurisdiction was Russia’s “settled, long-term control” over Crimea, 

making it accountable for the international relations of the region. Regarding the definitions of “investment” and 

“investor” under the BIT, the crucial factors were that the investments were within the territory controlled by 

Russia during the infringement and that the investors were legally eligible, as per Ukrainian laws, to make 

investments in Crimea (Antonovych, 2023). 

 

In view of the above, there is a violation of Article 5 of the BIT, which provides for the prohibition of 

expropriation. This implies that investments made by investors of either contracting party on the territory of the 

other contracting party are protected from expropriation, nationalization, or any measures deemed equivalent in 

their consequences to expropriation. 

 

The Tribunal determined that the Russian Federation unlawfully expropriated the Claimants’ investments, 

violating Article 5 of the Treaty. This expropriation resulted from the physical seizure of the Claimants’ property 

by Paramilitary Forces on April 22, 2014, and legislative acts by the Crimean State Council and the Sevastopol 

Government that nationalized the investments in Crimea and Sevastopol. Importantly, the Tribunal asserts that 

Russia’s expropriation fails to meet any of the four cumulative requirements outlined in Article 5 of the Treaty, 

which demand non-discriminatory measures and prompt, adequate, and effective compensation (Stabil LLC et 

al. v. The Russian Federation, 2019). 

 

The same article provides for the obligation to pay compensation in the event that expropriation has taken place. 

Taking into account the operative part of the decision in the case of Stabil LLC et al. v. Russian Federation, it 

can be seen that the arbitral tribunal used the concept of calculating the amount to be compensated defined in 
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Part 2 of Art. 5 of BIT. Compensation must align with the market value of the expropriated investments, 

determined immediately before the expropriation date or when officially acknowledged. Prompt payment is 

required, factoring in interest from the expropriation date to the payment date at the interest rate for 3 months’ 

deposits in US Dollars at the London Interbank Offered Rate (LIBOR) plus 1%. Additionally, the compensation 

should be readily realizable and freely transferable (Stabil LLC et al. v. The Russian Federation, 2019). 

Moreover, the funds spent on arbitration and the legal assistance and representation of the applicants are subject 

to reimbursement, which is quite fair and justifies their expectations and efforts.  

 

The initial definitive award in a “Crimea case” was rendered on May 2, 2018. In the case of Everest Estate LLC 

et al. v. The Russian Federation, investors were granted $150 million for the expropriation of multiple hotels 

and real estate properties (Soldatenko, 2018). In November 2018, the arbitral tribunal ordered Russia to 

reimburse $680 million in the case of Oschadbank v. The Russian Federation (2018) (instead of the $1.111 

billion claimed by the applicant). In April 2019, the tribunal issued two final judgments at once – in the cases of 

PJSC Ukrnafta v. The Russian Federation (2019) and Stabil LLC et al. v. The Russian Federation (2019). 

According to the decisions in these cases, the applicants were awarded compensation in the amount of $44.5 

million and $34.5 million, respectively. 

  

During the full-scale invasion, the Permanent Court of Arbitration managed to make two final decisions at once. 

The first was issued in April 2023 in the case of Naftogaz v. the Russian Federation, and became a record figure 

for the amount to be recovered in favour of a Ukrainian company: $5 billion (Radio Liberty, 2023a). The most 

recent among the declared rulings in the “Crimean cases” occurred in November 2023, involving the case of 

DTEK v. the Russian Federation. In this decision, the International Arbitral Tribunal based in the Hague directed 

Russia to compensate DTEK in the amount of $267 million for the confiscation of company assets in the 

unlawfully occupied Crimea. Originating from a lawsuit initiated in 2017, the case pertains to the seizure of the 

DTEK Krymenergo business, a company engaged in energy distribution and supply (DTEK, 2023). 

 

The authors are certain that this will not be the last award received from an arbitration procedure by Ukrainian 

investors. However, this decision itself is only a legal basis for the recovery of compensation, and must be 

implemented by enforcing it. To do this, Ukrainian applicant companies in whose favour compensation has been 

awarded must apply to a court in the jurisdiction of one or more of the 162 signatory states to the 1958 New 

York Convention with a claim for the enforcement of the arbitral award. That is, one of the most important stages 

of obtaining compensation at the expense of the assets of the Russian Federation – the execution of the decision 

to recover compensation – is subject to implementation on internationally recognized terms under these 

circumstances. It should be noted that as of the time of preparing this study (April 2024), public sources have 

not yet reported on the completion of the enforcement procedure for even one of the final decisions of the 

Permanent Court of Arbitration in the so-called Crimean cases. 

 

Conclusions 

 

The tragedies of the war in Ukraine have prompted the entire civilized world to consolidate and look for ways 

to counter the aggressor, ways to make them bear full responsibility for the damage that they have caused. One 

of the most important components of a comprehensive mechanism for bringing Russia to justice is the 

confiscation of its assets, their use for the reconstruction of Ukraine, and the payment of fair compensation to 

the victims of the war. Such a procedure is complicated and requires the coordination of actions and the political 

will of international partners, since, as has been substantiated in this study, the mechanism of compensation at 

the expense of the assets of the Russian Federation should become the subject of international agreements. 

 

The analyzed experience of world leaders has shown that the international community is trying to develop an 

effective and enforceable procedure for the transfer of confiscated funds from the Russian Federation to the 

specific needs of Ukraine, which would serve as a solid legal basis for the legitimacy of such decisions. The 

leading positions in this direction are occupied by Canada, the US, Great Britain, Estonia, and Belgium.  

 

One of the most significant sources of potential is the newly created Register and the Compensation Fund, 

designed to provide compensation in accordance with the deaths, injuries, destruction, damage, and other losses 

recorded in the Register. The quality of replenishment of the compensation fund directly depends on a clear 
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understanding of the number and location of blocked Russian assets around the world, which can be helped by 

conducting audits and creating a special register containing open data on basic information about such assets.  

 

The fundamental issue is that absolutely all damages caused by Russia during the entire duration of its invasion, 

starting from its first phase in February 2014, should be subject to compensation within the framework of the 

developed international mechanisms. Otherwise, the reimbursement will be incomplete, and will not meet the 

expectations of Ukrainian society. This peremptory aspect must be taken into account by both international 

partners and authorized persons on the part of Ukraine when continuing work on the creation of an international 

compensation mechanism. 

 

We should not forget about such pre-existing means of obtaining the foreign assets of the Russian Federation 

and its citizens as international arbitration, the confiscation of the assets of a terrorist state within the Council of 

Europe, as well as general confiscation procedures in accordance with the legislation of the countries in which 

the assets of the Russian Federation – both sovereign and private – are located, in connection with the observed 

violations of sanction regimes following the example of the US. 

 

Undoubtedly, this damage must be compensated for, and it is evident to whom this invoice should be issued. 

The main challenge that we face is finding the most effective way for Ukraine and the world to do this.  
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