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Abstract. Language technology provides several possibilities to commercialise collected language resources (data) in the form of providing
access to databases, dictionaries, translation, text analysis and localisation services, storage of documents and personal language data,
software, and other types of digital content. This article focuses on the contractual relationships in selling language technology products
and providing services to the customers, and explores the entrepreneurial perspective on the supply of digital content to compare its
compatibility with the existing regulatory framework. For comparison, the authors have chosen Estonian companies specialising in language
technology. The main conclusions concerning the entrepreneurial perspective are based on a study of homepages and personal interviews.
The compatibility between the business model and the regulatory framework is analysed based on the case study and Estonian legislation.
The authors aim to outline how language technology entrepreneurs in Estonia themselves conceptualise the digital content they are
commercialising, the nature of their business models, and entrepreneurial practice (business model). The authors take into account the
applicable regulatory framework (protection of intellectual property, contract law, proprietary relations), and also analyse the contracting
method, contractual remedies, and need for an objective neutrality in legal regulation.
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Introduction

Digital content is a complex phenomenon. It can be conceptualised from different perspectives. In a technological
context, it covers data in digital form (e.g., ebooks, software, applications, games, videos, music, etc.). From a
legal point of view, digital content as an object of a legal transaction is protected by different rights such as
intellectual property, data protection, property rights, and so forth. These rights, however, often remain invisible,
since the main interest of the customer is usually to buy digital products or services (see Petrusson, 2011, p. 79).
From an entrepreneurial perspective, digital content constitutes a business offering.

The authors have chosen Estonian companies specialising in language technology?® for further scrutiny. This choice
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& Language technology (LT) can be defined as ‘an interdisciplinary field integrating information technology and linguistics
which is concerned with developing language software and language resources necessary for the computational processing of
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is conditioned by the fact that commercialised digital content and business models may vary depending on what
digital content is supplied or what digital service is offered. The authors aim to combine traditional legal research
methods with an empirical study considering the regulatory framework of digital content. For mapping the realm
of language technology, the comparative case study (Yin, 2009) method was used alongside the collection of data.
Collection of data means studying the structure of digital language resources (language data), involving multiple
levels of analysis (product, market, industry; technology; institutions/actors; activities/events, and so forth),
considering the structural embeddedness of language resource elements (variables); and employing an eclectic
combination of data about the (tangible and intangible) elements of language resources, the commercial and legal
regulatory framework, and their linkages.

The underlying feature of the current study is that language technologies encompass a wide range of products and
services from electronic dictionaries to speech synthesizers. Consequently, an empirical study should cover a
variety of the following aspects: language resources, learning and training tools, creation of digital content (of a
product/service), commercialisation and relevant intellectual property rights (digital content is usually protected
by copyright), and the legal rights and obligations of the parties.

This article outlines: (1) how entrepreneurs conceptualise the digital content they are commercialising and the
nature of their business model; (2) the reliance on copyright protection in business models of language technology
companies; (3) the legal meaning of digital content, the qualification of contractual relations, and how legal
requirements concerning the information obligations are followed in practice; and (4) some conclusions
concerning the conformity requirements and remedies. The authors analyse contractual relationships where
ownership of the digital content is transferred, or where digital content is provided for use or as a service for
counter-performance (payment) or for free. This brings us to the mapping of business models in the language
technology business sector and gives some general summaries about the extent to which legal regulation (contract
law and intellectual property law) is taken into account in the business models used by companies.

The authors draw on and develop further their previous research covering language resources and technology
(Kelli et al., 2015; Kelli et al. 2019a; Kelli et al. 2019b).

1. Case Study on Business Models

The empirical study in this contribution involved mapping how language technology companies describe their
product/service, the protection of their digital content, their target markets, their channels of distribution, and
buyers’ rights to the digital content of a product/service. Webpage and article searches were also conducted. For
the collection of data from companies, a written interview form was used. Data analysis includes operations for
systematisation, pattern recognition, and business model data interpretation of interviews (Ghauri, 2004, pp.
109-124) as presented in Table 1.

Table 1. Case Study Analysis

The technique for case study | Explanation

analysis

Product/service Description, features, and facts organised by theoretical concepts

Coding Sorting data according to concepts and themes

Clustering Categorising sorted data according to the patterns of digital content and
models

Pattern recognition Comparison of the models’ and observed digital content patterns

Interpretation Interpreting findings of aspects of digital content and business models

human language’. See the National Programme for Estonian Language Technology (NPELT) 2011-2017 (n.d.), confirmed
by the Minister of Education and Research 25 January 2011, Directive No. 71. Retrieved 1 May 2020.
https://www.keeletehnoloogia.ee/en/npelt-text/view
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A framework for the mapping of variables is divided into four parts: (1) digital content of products and services;
(2) ownership of digital content of products and services; (3) the questions related to change in digital content of
products; and (4) identification of the main patterns of treating digital content and the commercialisation of
language resources by language technology companies. The practical implementation of these patterns is discussed
in the next sections. Aspects of the language ecosystem, including relations between research institutions, language
technology companies, and customers/users of digital content, are the key drivers behind language technology
development.’

The sample of the study was selected from language technology companies in Estonia. As there are only a small
number of companies operating in the field, an expert method was used to ensure that the sampling covered the
entire population of companies in the sector. The main criteria included their reliance on language technology
development and their offering of these services on the market.

The sample of language technology companies in Estonia includes companies of different size and turnover.
Information about the companies and entrepreneurs was collected from the transcriptions of interviews,®
companies’ webpages, annual reports in the Commercial Registry,’ LinkedIn, and the Estonian Research
Information System.® The data based on these sources are not specifically referred to unless used in direct
citations. The short company profiles below testify to the diverse nature of the language technology business in
Estonia.

TEXTA was founded in 2016 as a subsidiary of Software Technology and Applications Competence Centre
(hereinafter STACC).!! The company is offering TEXTA full search, TEXTA LAW, and TEXTA Toolkit services.
These services enable the conducting of real-time searches from datasets and the combining of the results across
different data fields to identify multi-word semiotic units from the text corpus, to identify synonymous word forms,
to form concepts, to create limited grammars of languages, and for the automatic categorisation of documents.
Tilde Eesti was founded in 2000 as a subsidiary of Tilde SIA (Latvia).*? Tilde was awarded a subsidy for the
development of machine translation from the ME of language technology of Estonia. The company provides
machine translation, virtual assistants, translation and localization services, technology services, and language
technology development are only secondary to their core activities. The company exports its services to Latvia
and other countries in Europe, and as such the share of the Estonian accounts amounts to 13.8%. Filosoft was
founded in 1993 by academicians employed mainly by the university. It is a small business venture of only three
persons operating on a part-time basis.'® Filosoft offers free SaaS (Software as a Service) language help and
software, including an Estonian speller, grammar, hyphenator and thesaurus, etc. Premium products are the speller,
hyphenator, and the thesaurus for Estonian, the English—Estonian dictionary, and the speller and hyphenator for
Latvian. Additional income is gained from public target funding projects.

The data regarding the level of knowledge of the legal aspects of their products and services was collected from
the companies by telephone interviews. The answers are systematically displayed in Annex 1 to provide an

" The research and development program Estonian Language Technology 2018-2027 provides that ‘[the Estonian] state
supports a language technology in the fields where it is not always profitable for the private sector to take on the risks
associated with the development of technology for a language with a small number of speakers — as a small number of speakers
also means a small market’.

8 First telephone interviews were conducted by Kadri Vider: Filosoft on 17 May 2017, Tilde on 19 May 2017, and TEXTA
on 22 May 2017. The re-survey was conducted in 2019.

° Retrieved 1 May 2020. https:/ariregister.rik.ee/index?lang=eng

10 Retrieved 1 May 2020. https://www.etis.ee/Portal/Persons/Index?#

11 Retrieved 1 May 2020. https://www.texta.ee/home

12 Retrieved 1 May 2020. https://www.tilde.com

13 Retrieved 1 May 2020. https://www.filosoft.ee/index_en.html
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overview of the business models and legal approaches of the abovementioned Estonian language technology
companies.

2. Copyright Protection of Language Technology

Language technology has two main branches: language resources and software.!* Language resources are
copyright protected databases containing language data. Language data itself is often covered with copyright,
related rights, and personal data rights. This article focuses on language software (computer programs) since the
authors have already previously addressed the issues relating to language resources (Kelli et al., 2016, pp. 81-98;
Kelli, et al., 2015, pp. 13-24; Kelli et al., 2012, pp. 40-48).

Language technology is the technology for processing language. In most cases, such technology is embodied in a
piece of software and more seldom in an explicit device. It used to be the case that all language technology software
was developed like any other computer program: as a tailor-made piece of software to solve a particular problem,
e.g. a speller for Estonian knowing about all the words and their inflections in Estonian encoded in the software.
As science progressed, it became evident in the 1980s that words and their inflections could be encoded along
with similar principles in different languages, and that spelling correction consisted of similar language-
independent actions. This gave rise to the idea that language-specific information could be encoded in a database
of language-specific facts, and that the language processing software could be made generic and language-
independent. By changing the language-specific database, the software could be made to process a different
language. This opened the previously local language-specific markets of language technology for international
competition, which largely took over many of the local markets in the beginning of the 2000s starting with the
more profitable languages with many speakers, because collecting databases of language-specific facts was a hand-
made effort (Kelli et al., 2012, pp. 40-48). By the end of the 2010s, machine learning had entered into the picture
and taken over much of the effort to collect language-specific facts into databases. When collecting such language-
specific databases, the human effort was mainly devoted to guiding and initiating the mechanical extraction
process and fine-tuning the end-result. This also meant that language technology markets with fewer speakers such
as the Estonian market began facing international competition.

With the advent of more stable computer networks, the demand for software as a service is gaining ground. Instead
of installing a piece of software on a computer, it is possible to provide access to a computer server providing the
same functionality on demand. With time, this will shift the focus of the language technology entrepreneurs from
selling a copy of a piece of software to selling access to an electronic service.

Software protection relies on copyright. According to the Directive 2009/24/EC on the legal protection of
computer programs (hereinafter Software Directive), computer programs are protected by copyright as literary
works (Art. 1, Directive 2009/24/EC). The Estonian Copyright Act (hereinafter CA), which is harmonised with
the Software Directive, provides that copyright protection applies to the expression in any form of software (§ 4
[3] 3), CA).

The Court of Justice of the European Union (CJEU) has also provided some guidelines how to interpret the
Software Directive. It is necessary to define the scope of software protection since there are special regulations
(lex specialis) covering software at the EU level (e.g. digital exhaustion). For instance, the CJEU has specified
that a graphic user interface (GUI) is not a form of expression of a computer program within the meaning of the

14 According to NPELT, ‘Language software involves methods for processing language materials, algorithms, and computer
programmes; and is the basis for language technology application systems. It is useful to distinguish between speech
technology (e.g. speech recognition and speech synthesis) and the technology for processing written text (e.g. morphological,
syntactic, and semantic analysis), i.e. language technology in its more restricted sense. Language resources are electronic
databases that are used to develop language software: corpora (collections of speech signals and texts), electronic dictionaries
and databases’.
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Software Directive. GUIs, however, can be protected by copyright in case the GUI is its author’s intellectual
creation (Case C-393/09). In other words, the CJEU took the view that a GUI could be copyright-protected, but it
does not fall within the regulation of the Software Directive.

The CJEU has also explained that:

neither the functionality of a computer program nor the programming language and the format of data files
used in a computer program in order to exploit certain of its functions constitute a form of expression of that
program and, as such, are not protected by copyright in computer programs for the purposes of that directive
(Case C-406/10).

This approach is compatible with the requirement outlined in the Software Directive: that protection applies to
expression, and that ideas and principles, which underlie software, are not protected (Art. 1[2], Directive
2009/24/EC).

Language technology companies sell, provide access to digital content, or offer digital services based on language
technology. This raises the issue of what the customer can do with the available content under the current copyright
framework at the EU level. For example, in its seminal UsedSoft decision, the CJEU has acknowledged
transferrable ownership of a digital copy in its assertion that:

the right of distribution of a copy of a computer program is exhausted® if the copyright holder who has
authorised, even free of charge, the downloading of that copy from the internet onto a data carrier has also
conferred, in return for payment of a fee intended to enable him to obtain a remuneration corresponding to the
economic value of the copy of the work of which he is the proprietor, a right to use that copy for an unlimited
period (Case C-128/11).

The CJEU has later reaffirmed that ‘the initial acquirer of a copy of a computer program accompanied by an
unlimited user licence is entitled to resell that copy and his licence to a new acquirer’ (Case C-166/15).

These cases, however, concern software, and they are not directly applicable to other digital content (e.g. ebooks,
music, etc.). The CJEU held in its Allposters case C-419/13 that:

the rule of exhaustion of the distribution right ... does not apply in a situation where a reproduction of a
protected work, after having been marketed in the European Union with the copyright holder’s consent, has
undergone an alteration of its medium, such as the transfer of that reproduction from a paper poster onto a
canvas, and is placed on the market again in its new form.

At the same time, the VOB case C-174/15 confirms that the concept of ‘lending’ covers the lending of a digital
copy of a book. In the Tom Kabinet case, the court decided that:

The supply to the public by downloading, for permanent use, of an ebook is covered by the concept of
‘communication to the public’ and, more specifically, by that of ‘making available to the public of [authors]’
works in such a way that members of the public may access them from a place and at a time individually chosen
by them (C-263/18).

Legal commentators have pointed out that:

15 According to the Software Directive Art. 4 (2): ‘The first sale in the Community of a copy of a program by the right-holder
or with his consent shall exhaust the distribution right within the Community of that copy, with the exception of the right to
control further rental of the program or a copy thereof”.
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the scope of the exhaustion principle differs depending upon whether the work falls to be protected by the
Software Directive or the InfoSoc Directive... . This is an unsatisfactory position for many reasons, not least
because certain types of complex works could potentially be protected by both the InfoSoc Directive and the
Software Directive (Ohta, 2015).

To sum up, there is a lack of clarity regarding the ownership and transferability of a digital copy (for further
discussion see Oprysk 2020). Therefore, it is crucial to learn how entrepreneurs themselves define their business
models.

The digital content supplied by the surveyed companies is copyright protected. TEXTA has three types of business
offers: 1) TEXTA Law, a searchable database, is protected by copyright as a database; 2) TEXTA Toolkit is
software protected by copyright; and 3) Text analysis as a service which is also protectable by copyright. To sum
up, TEXTA relies on copyright. Their content is licensed, and a dual licensing scheme is applied so that research
use is encouraged. Except for TEXTA Law, TEXTA consents to customers becoming the owners of digital
content. This means that TEXTA accepts digital exhaustion of the content delivered and customers can change
and resell it. Tilde Eesti delivers localisation and translation services to customer. The results are copyright
protected. The customer becomes the owner of the translation and is allowed to change and resell it. Filosoft sells
software for text analysis purposes (i.e. spellers). It relies on copyright protection and a technological progress.
Technology becomes obsolete, so the product can in practice be used only for a limited period. The source code
is not public, and the software is non-exclusively licensed. Filosoft has no objections to a customer transferring a
copy of the software bought. However, a separate contract is needed to modify the software.

Based on the case studies, we can conclude that the surveyed companies operate within the current copyright
framework. At the same time, copyright is just one element among several others in their business environment.
There is no more intensive attention given to copyright issues in comparison to business considerations, customer
relations, and technological progress, which are equally important in their activities.

The reliance on the copyright framework by the sample companies could be partly explained by the public funding
source of their product and service development, as three of them have been supported by the National Programme
for Estonian Language Technology 2011-2017, or the key personnel of the companies having prior connections
with public institutions. A substantial share of public funding in their revenue and the infinitesimally small market
of Estonian language resources both affect the commercial interests of these companies. Such factors have
undoubtedly shaped their business models and related contractual patterns, as discussed below.

3. Legal Concept of Digital Content and Specification of Contractual Relations

Digital content is defined in the § 14*(1)(3) of the Estonian Law of Obligations Act (hereinafter LOA) as data
which are produced and supplied in digital form in accordance with the Art. 2 (11) of the Directive 2011/83 on
consumer rights. Directive 2019/770 on certain aspects concerning contracts for the supply of digital content and
digital services follows the definition of digital content used in the Directive 2011/83/EU of the European
Parliament and of the Council of 25 October 2011 on consumer rights, and in addition includes the definition of
digital services (Art. 2[1]). According to Directive 2019/770, a digital service is a service that allows the consumer
to create, process, store, or access data in digital form, or a service that allows the sharing of or any other interaction
with data in digital form uploaded or created by the consumer or other users of that service (Art. 2 [2], Directive
2019/770).

Digital content provided by the language technology companies is supplied in an intangible form, for example
being downloaded, streamed, or accessed on the internet. In the legal sense it may be a contract on sale of goods,
lease, licence agreement, contract for work, services, or some other type of contract (Spindler, 2016, p. 184 ff), as
Estonian law does not automatically associate the concept of digital content with any particular type of contract.
In any case, legal rules applicable to the specific contract shall be determined on the basis of the form of supply
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of the digital content and services (rec 56, 57, Directive 2019/770).

The contract for the supply of digital content could be regarded as a sales contract under Estonian law if a seller
undertakes to deliver an existing thing, a thing to be manufactured or produced, or a thing to be acquired in the
future by the seller to the purchaser and to allow the transfer of ownership to the purchaser, and the purchaser
undertakes to pay the purchase price for the thing to the seller in cash and to take delivery of the thing (§ 208 [1],
LOA). An object of the sales contract can also be a right (§ 208 [3], LOA). Transfer of ownership is regulated
under the Estonian Law of Property Act (1993).

If the customer obtains only the right to use the digital content, the rules on contract of licence (8 368 ff, LOA) or
contract for commercial rent (8 339 ff, LOA) may apply (Sein, 2017, p. 106). Under Estonian law, by a licence
agreement, one person (the licensor) grants another person (the licensee) the right to exercise the rights arising
from intellectual property to the agreed extent and on the agreed territory, and the licensee undertakes to pay a fee
(the licence fee) therefore (8 368, LOA). If the licensee has been granted a non-exclusive licence agreement, the
licensor may also exercise the right which is the object of the agreement, or grant the right of use to other persons
besides the licensee. In the case of an exclusive licence agreement, the licensee is granted the rights arising from
intellectual property to the agreed extent, and this precludes the right of use of other persons and the licensor to
the same extent (§ 270, LOA). The contracts for the supply of digital content are rather deemed to be non-exclusive
licence agreements. However, departing from the ‘classical approach’ of licensing of intellectual property rights
applicable in most Member States, the contractual rights and obligations of the parties shall not be influenced
(Loos et al., 2011; Guibault et al., 2010, p. 81 ff; rec 12, Directive 2019/770).

There is a possibility that parties conclude a commercial lease contract, under which one person (the commercial
lessor) undertakes to grant the use of the object of the contract to another person (the commercial lessee) and
enables the fruits received from the object of the contract to be enjoyed under the rules of regular management (8
339 of LOA). It has to be added that the main purpose of the commercial lease is to gain profit (Paal, 2007, p.
145).

If digital content as a product or service will be developed according to the consumer's specifications as a tailor-
made product, the provisions concerning the contract for work (8 635, LOA) could be applicable. By a contract
for work, one person undertakes to manufacture or modify a thing, or to achieve any other agreed result, by
providing a service for payment (8 635, LOA).

Finally, there is a possibility that the specific type of contract will not be defined, and contracts for the supply of
digital content are regarded as sui generis contract (Spindler, 2016, pp. 185-186). Under LOA § 1(1) provisions
of the general part of the LOA apply to all contracts which are not regulated by law but are not in conflict with the
content and spirit of the law.

Whether the contract for the supply of digital content shall be regarded as a digital service, sales, or commercial
lease agreement or sui generis contract, the customer’s interest in obtaining digital content or services in
accordance with the contract or law has to be protected (Ortiz & Viscasillas, 2012, p. 251; Jacquemin, 2017, pp.
27-38). Also, in case of a supply of digital content provided for free, e.g. in exchange for access to personal data,
all remedies provided for in the law have to be available to the customer (rec 24, Art. 3[1], Directive 2019/770;
Manko & Monteleone, 2017). There is a possibility that downloading will be treated as a service and a download
itself as a ‘quasi-good’ meeting the requirements of the copyright (Reed, 2010, p. 248 ff; Case C-128/11, para.
47).%% The Directive 2019/770 approach to this issue seems to be negative while it does not differentiate between
the rights concerning digital content supplied under licence agreements from those ‘sold’ in a traditional sense
(rec 53, Directive 2019/770).

16 CJEU made it clear that by applying the principle of exhaustion to downloading and storing of software on customers’
computers, there is no difference in which form the software was supplied.
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Estonian language technology companies studied provide a wide range of digital services which can be qualified
into several contractual types.'” For example, Tilde provides machine translation, terminology services,
professional localisation, solutions for Baltic languages, virtual assistance, multilingual fonts and data library, e-
services for developers.!® Filosoft provides services for businesses by selling software, programs and providing
access to freeware. TEXTA offers a platform as an environment for basic searches, prefix searches, and phrase
searches from all indexed documents. The TEXTA LAW programme provides a tool for legal experts who need
fast and modern access to public legal information, and the Texta toolkit includes the tools necessary for text
analysis, e.g., text searcher, multiword expression miner, base lexicon miner and conceptualiser, grammar miner
and classifier. The Texta toolkit also uses tailor-made solutions for the customer accessible as a cloud service or
installed in the customer’s infrastructure, e.g. analytical services. STACC provides text mining, machine learning,
bioinformatics and other language technology services.

The services, which include creation, processing, or storage of digital data provided by the customer, and where
data flows from the customer to the service provider, can be qualified as contracts for services or contracts for
work. The use of digital content by the customer usually includes the creation of a text document using an online
office package or the creation of documents and texts online and can be qualified as contracts for services. Rules
on contracts for services also apply to the processing of digital data, even if some form of data will be created
for future processing by the service provider (Manko, 2016). Digital services also cover storage of digital data
provided by the customer, e.g. cloud computing and services allowing sharing and any other interaction with
data in digital form provided by other users of the service (cloud computing). If tailor-made digital content is
offered, the contract can be treated as a contract for work. For example, subject to individual contracts, TEXTA
offers individual creation of solutions for particular tasks. However, businesses do not accord too much importance
to the types of contracts concluded. There are service providers who view themselves as sellers and, conversely,
sellers who often define themselves as service providers.

Filosoft offers programs used on the internet for free (Estonian HTML speller, morphanalysis of Estonian HTML,
lemmatizer of the Estonian language, Estonian language synthesizer, bisector of the Estonian language, thesaurus
of the Estonian language, HTML Hyperlinker, English-Estonian dictionary), software for payment, and free
applications. The purchase of the software is contracted through the website. This requires entering the personal
data of the buyer and the registration number of the software. By clicking on ‘buy’, the conditions of the contract
appear on the screen.’® Tilde offers translation, localization, and terminology services for payment via individually
negotiated contracts. Yet no information about the terms is available on the homepage except for the description
of the service, technical requirements, and mode of payment.

Licensing is infrequently discussed on the websites of the businesses at issue. Digital content is commonly
supplied to the customer under a licence entitling the customer to use the digital content under specific (often
limited) circumstances or to obtain ownership. For example, Tilde offers service contracts for translation and
editing of texts, under which the customer will maintain the ownership of the generated text; however, the software
is not part of the deliverable to the customers. Customers of TEXTA become owners of the digital content except
when using services of TEXTA Law, as the ownership of the database of court decisions is not a deliverable.
Filosoft relies on the term ‘sale of licence’ and provides the right to resell the purchased program; however, copies
can only be made for personal use, but not for resale.

17 In the questionnaire there were no questions concerning the type of contracts concluded with the customer.

18 Description of the services is available at https://www.tilde.com/products-and-services Retrieved 1 May 2020.

1 The conditions of purchase are available only in Estonian. Retrieved 1 May 2020.
http://www.filosoft.ee/products/buy.php?productid=02016
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Digital services are provided by the companies outlined in exchange for prior user registration, which can be
carried out instantly by displaying user data and noting that the customer has been provided with the
corresponding service conditions. In general, conditions can be distinguished by their user (terms and conditions)
and privacy settings (privacy policy).

The degree of information available on the conclusion of the contract, contract terms, or the technical means for
conclusion differ significantly. For example, Filosoft provides information about the programs needed to use the
software and provides assurances that the software is functioning in conformity with the documentation supplied
on the acquisition, and contains no intentionally installed obstacles which may impede or halt (cut off) the
functioning of the software in the future. Filosoft also warns that the hardware or software updates made by a third
party may affect the functioning of the software. Also, information about processing the order and payment is
available. Filosoft tends to prefer one-time payments. The contract term can be copied from the homepage.
Immediately after the payment is made in electronic form, the trader confirms the receipt of the order. If the
customer prefers any other payment method (linked to e-bank), they can be contacted personally for the conclusion
of the contract. In conclusion, Filosoft is keeping within the requirements of the law regarding contracting through
a computer network.

The homepage of TEXTA provides information about the services, while the formation of the contract is
personalised which means that information about the conditions of the contract is not publicly available. TEXTA
provides services to businesses and consumers alike. TEXTA law offers a periodic payment system, whilst also
using a one-time payment method for some services. The price depends on the mass of data owned, as opposed to
the right of ownership obtained. Tilde uses one-time payments. However, if the service is to be provided under a
long-term contract, the payments are periodic.

In conclusion, contracts used by language technology companies are different in their legal nature and level of
individualization. Directive 2019/771 on certain aspects concerning contracts for the sale of goods seems to be a
reasonable attempt to avoid fragmentation based on the regulation of information obligations being dependent on
the way a contract is concluded (Lehmann, 2016, p. 763). This means that a customer enjoys the same rights
regardless of how the contract is concluded (offline or online). There is still uncertainty in cases where the contract
does not meet the characteristics of a sales contract but is a contract of services or another type of contract.
Questions of ownership or licensing rights have been dealt with in the process of contracting only in rare cases.
Several services are offered for free. If the service is provided for free, the amount of personal data is limited
(name, address, phone or an email). However, there is no information about the use of data for economic purposes
(Narciso, 2017). Given the requirements of the law, we may conclude that the businesses discussed, in general,
provide the information required under the law depending on whether the contract is concluded online,
individually, or services are provided for free.

4. Conformity Requirements and Remedies

Digital goods and services have to comply with the requirements provided for in the contract and law (Spindler,
2016, p. 198). Directive 2019/770 combines subjective and objective approaches providing that, to the extent that
the contract does not stipulate where relevant, in a clear and comprehensive manner, the requirements for the
digital content, the digital content shall be fit for the purposes for which the digital content of the same description
would normally be used including its functionality, interoperability, and other performance features such as
accessibility, continuity, and security (Art. 7 and 8, Directive 2019/770). The same approach can also be found in
Estonian law. Paragraph 217 (1) of LOA provides that the goods delivered to a purchaser shall conform to the
contract, in particular in respect of the quantity, quality, type, and description. Also, documents relating to a thing
shall conform to the contract. In accordance to § 217(1)(2) of LOA, goods do not conform to a contract if the
goods do not have the agreed characteristics, or are not fit for the particular purpose for which the purchaser needs
them and of which the seller was or ought to have been aware at the time of entry into the contract if the purchaser
could reasonably expect to rely on the professional skills or expertise of the seller, and in other cases for the
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purposes for which such things would ordinarily be used. Also, the goods have to be free of rights of third parties
which they may exercise with respect to the goods (8 217 [2][3], LOA). The lack of conformity of goods arising
from incorrect installation is deemed to be equal to the lack of conformity arising from the goods if the installation
was carried out by the seller or at the responsibility of the seller (see § 217 [5], LOA).

Under Estonian law, the standard of the seller’s liability is very high (Kalamees, 2011, p. 65; Kdve, 2008, p. 204;
Saare et al., 2008, pp. 43-53). According to 8 218 (1) of LOA, the seller is liable for any lack of conformity of
goods which exists at the time when the risk of accidental loss of, or damage to, the goods passes to the purchaser
even if the lack of conformity becomes apparent after that time (Varv & Karu, 2009, pp. 85-93; Zoll, 2016, p.
252; Smits, 2016, p. 10). The same standard could also be applied in the case of digital goods (Art. 10(1), Directive
2019/771). In consumer contracts, the agreement on the passing of risk does not influence the standard of liability
provided for in the law (8 218 [2], LOA). However, the concept of conformity of specific goods and services like
digital content and digital services has to be interpreted subject to the purpose and content of every individual
contract. Directive 2019/770 provides a list of the specific elements of digital content and services which have to
be in conformity with the contract. The main problem seems to be how businesses will apply subjective and
objective standards to the digital content and services they provide. It has to be mentioned that, under Estonian
law, similar rules apply to the contracts for work (8 641, LOA) concerning the conformity of final result of the
promised work and liability of the contractor for non-conformity.

Language companies provide information about the compatibility of the software, but support and consultation
regarding the use of different programs and tools, as well as regular system improvements with additional data
and components, are offered. Exclusion of liability for non-conformity of digital content and for any direct or
indirect patrimonial or non-patrimonial damage caused by the software can be found in some cases (Filosoft).
Under Estonian law, the standard term which precludes the liability arising from the law of the party supplying
the standard term or restricts such liability in the case where damage is caused intentionally or due to gross
negligence is presumed to be unfair (§ 42 [3]1), LOA) and void in B2C contracts. The parties can agree in advance
to preclude or restrict liability in the case of non-performance of an obligation (§ 106 [1], LOA). Agreements
under which liability is precluded or restricted in the case of intentional non-performance or which allow the
obligor to perform an obligation in a manner materially different from that which could be reasonably expected
by the other party, or which unreasonably exclude or restrict liability in some other manner, are void (§ 106 [2],
LOA).

Conclusions

Language technology companies in Estonia encompasses a wide range of products and services from electronic
dictionaries to speech synthesisers. This study shows that language technology services are widely commercialized
and several business models are used. Conceptualisation of the digital content from the legal perspective is not
common, including copyright issues and questions relating to ownership of digital content if choosing a business
model. However, as a rule, ownership of the digital content and subsequent right to resale are accepted. Numerous
non-legal aspects, such as technology (e.g. technological obsolescence, and so forth) and the limited size of the
market, are the main influencing forces in choosing business models. Even if digital content and digital services
are provided from a distance, the conclusion of on-premises contracts might be required.

Contracts concluded by language technology companies can be classified under Estonian law as sales contracts
and contracts for services. Some companies also provide digital content and services under the contract of
licensing. The supply of digital content and services for free is not conceptualized as a contractual relationship.
Finally, contract law and intellectual property law rules are playing limited roles for language technology
companies when shaping their business models. Practical and legal problems with business models are likely to
be expected in the future if language technology businesses’ scant awareness of their rights and legal obligations
towards their customers continues.
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Annex 1. Overview of the Business Models and Legal Approaches of the Sample of Estonian Language Technology

Companies

Company, TEXTA (spin-off of | Tilde SIA, 1991/Tilde Filosoft, 1993

founding year STACC), 2016 Eesti, 2000

Brief description of | TEXTA full search, TEXTA | Machine translation Premium products: (1) speller,
products and | LAW and TEXTA Toolkit hyphenator and thesaurus for
services services; automatic Estonian, (2) English—Estonian

categorisation of documents

dictionary, and (3) speller and
hyphenator for Latvian

direct contacts.

conferences, fairs, internet
sale, etc.

Target markets Currently Estonia. Plans to | Global market. All | Global.
move to Scandinavia, | customers ~ who  need | IT companies, end users, other
Germany, etc. Medium and | translation or localisation | companies  incorporating  the
large companies. services. product into their end products.
Distribution channel | Currently  Facebook and | Business customer sales, | Direct sales and e-shop

Digital content and
description of
product/service

1) TEXTA Law is a web
service enabling access to
pre-processed textual data
and an environment for text
and data mining. Data is
collected from public sources
such as Estonian, EU, and
German case law, decisions
of the Consumer Disputes

Committee, and Public
Procurement Review
Committee.

2) TEXTA Toolkit (text
analysis tools as software).
The customer inserts data or
TEXTA helps to do it.

3) Text analysis as a service.
If the customer requires a
solution (e.g. to classify web
posts) then TEXTA creates a
model and develops an
application programming
interface (API) which the
customer integrates into their
system.  The  customer
receives an APl code and
documentation.

1) Language technology:
machine translation to
individuals through
browsers and to machines
through API.

2) Localisation and
translation ~ services to
business customers. Mainly
translations into Estonian.
Digital content covers the
translation of the text
delivered in a certain format
(e.g. pdf) or structured
machine-readable data (e.g.
XML) compatible for the
integration of the
customer’s system (e.g.
Word document). Digital
content does not cover
software (e.g. used for the
transformation of data
formats, machine
translation, etc.) which is
meant for in-house use.

Software for text analysis, i.e. a
speller. (e.g. speller for Estonian)

Protection of digital
content

Software is protected by
copyright. The dual licensing
scheme is applied: research
use is free (not limited to

research institutions),
commercial use requires
payment.

Customer contracts relating
to localisation and
translation services
determine the required level
of data security of digital
content. Data  security
measures encompass
technical (securing servers),
organisational (business

Software is protected by copyright.
The protection is mainly based on
technological process. Technology
becomes obsolete and the product
can be used for a limited period.
The source code is not public.
Decompilation is not possible.
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Customer  contracts and
security measures are stored
on a server.

Licence for a certain number
of users.

Based on API the customer
decides who has access.

processes), and
(instructions) levels.

legal

Payment for digital
content and factors
influencing price.

Payment for TEXTA Law is
periodic, for other services a
one-time payment.

The amount of data owned
and included in the
environment by TEXTA
could influence the price.
More data, higher price.

The issue of ownership of
digital content does not have
an impact on the price.

It is usually a one-time
payment.

It is usually a one-time payment.
Technical support is continuous if
the software has deficiencies. The
customer who bought the previous
version of the software is entitled to
buy the new version (e.g.
compatible with new MS Office)
for a reduced price.

It is not possible to obtain software
for development with a one-time
payment.

Ownership of digital
content

TEXTA has three types of
services. In the case of
TEXTA Law, the user does
not become the owner of
digital content. For other
services, the customer
become owners.

The customer becomes the
owner of a translation.

The software is non-exclusively
licensed. The customer can use the
software. Organisations can buy
multiple licences for reduced
prices.

Right to transfer
digital content

It is not allowed for TEXTA
Law database. For other
services the customer can
resell the content.

The customer can transfer
the translation.

The customer can transfer the copy
bought. The customer is not
allowed to make copies of the
software for sale. Copying for
personal use is permitted.

Alterations,
modifications and
adaptions to digital
content

The customer has the right to
change content  (except
TEXTA Law)

The customer has the right
to change the content. There
are no restrictions.

Contracts with IT developers allow
occasional modification of the
software to ensure compatibility
with the existing systems.

Since the software is user-friendly
then the right to modify is limited.

Compatibility /
incompatibility

Compatibility is guaranteed.

Compatibility is not an issue
since the customer
determines the format of the
translation delivered (digital
content).

Technical support is provided to
assure compatibility. Obsolete
software will be replaced with new
one.
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